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HOLY MOSES, ROY’SROCK, AND THE FRIEZE:
THE DECALOGUE WARS CONTINUE
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Gresat Lawgiversin chronological order:
1 Menes (c. 3200 B.C.)
2 Hammurabi (c. 1700 B.C.)
3 Moses(c. 1300 B.C))
4 Solomon (c. 900 B.C.)
5 Lycurgus (c. 800 B.C.)
6 Solon (c. 638-558 B.C.)
7 Draco (c. 600 B.C.)
8 Confucius (551 - 478 B.C.)
9 Octavian (63B.C.- 14 A.D.)

L egd skirmishes continuethroughout the country over thedisplay of the Deca oguein public places, athough
some commondlity among the courts is emerging.t The U.S. Supreme Court has addressed this question
directly only once-in Stone v. Graham, 449 U.S. 39, 101 S. Ct. 192 (1980)—where a Kentucky law
meandating the display in public school classroomswasfound uncongtitutional. 1nthat decison, the Supreme
Court found that “[t]he Ten Commandments are undeniably a sacred text in the Jewish and Christian

As noted in “The Decalogue: Thou Shalt and Thou Shalt Not,” Quarterly Report April-Jdune:
2000, the Decalogue (from the Greek for “ten words’) is more commonly known as“The Ten
Commandments.” However, there is no precise numbering of commandments. As aresult, the
numbering of the commandments vary among faith traditions. Drawn from Exodus 20:2-14 and
Deuteronomy 5:6-18, the Decalogue refers to the proscriptions against polytheism, idolatry, murder,
adultery, theft, false testimony, and greed, while requiring reverence for God, respect for the Sabbath, and
respect for one's parents. These commandments were part of the revelations to Moses as detailed in
Hebrew Scripture.
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faths..” 449U.S. a 41. A mgority of the court so rgected the Kentucky legidature' s proffered secular
purpose for requiring the posting in the public school classrooms, declining to accept the premise the
Decdogue has had any sgnificant impact on the development of secular legd codes of the Western
Civilization, including the Common Law. 449 U.S. a 452

But current legd disputesare not as clear asthelegidative mandatein Stone v. Graham. Thelegd questions
now involveenabling legidation (rather than mandating), passve acceptance of adonation, historical context,
and context when considered within an overal display.®

The Contextual Analysis

Supreme Court Justice John Paul Stevens, in Allegheny Co. v. Grester Bittsburgh American Civil Liberties
Union, 492 U.S. 573, 652-53, 109 S. Ct. 3086 (1989) (concurring in part, dissenting in part), provided
anexample of “contextud andyss’ employed by laer litigantsand legidatorsdikein atemptsto avoid the
goplication of Stone v. Graham:

For example, a carving of Moses holding the Ten Commandments, if thet is the only
adornment on a courtroom wall, conveys an equivocal message, perhaps of respect for
Judaiam, for religion in generd, or for law. The addition of carvings depicting Confucius
and Mohammed may honor rdigion, or particular religions, to an extent that the First
Amendment does not tolerate any morethan it doesthe permanent erection of alargeLatin
cross on the roof of city hal. [Citations and interna punctuation omitted.] Placement of
secular figures such as Caesar, Augustus, WilliamBlackstone, Napol eon Bonaparte, and
John Marshdl dongsidethesethreerdigiousleaders, however, signa srespect not for great
prosdytizers but for greet lawgivers. It would be absurd to exclude such afitting message
fromacourtroom, asit would to excludereligious paintings by Italian Renai ssance masters
from a public museum.

The three-prong test under Lemon v. Kurtzman, 403 U.S. 602, 612-13, 91 S. Ct. 2105 (1971),
athough much maligned, is gtill employed, with variations on this theme. To pass congtitutional muster, the
challenged governmental activity (1) must have a secular purpose, (2) not have a primary effect that
either advances or inhibits religion, and (3) must not foster an excessive entanglement with religion. The
first two prongs (purpose and effect) are often combined into one “endorsement test.” Oftentimes, a
hybrid “coercion” test is employed rather than “ excessive entanglement.”

3After Stone v. Graham, Supreme Court decisions lend support to the position that, in some cases,
“context” may override otherwise impermissible “content.” Allegheny Co. v. Greater Pittsburgh
Americd Civil Liberties Union, 492 U.S. 573, 109 S. Ct. 3086 (1989), employing this approach to find a
creche on the Grand Staircase in the county courthouse violated the Establishment Clause because its
preferential placement promoted a Christian holy day, whereas a Jewish menorah placed among secular
symbols of the holiday did not run afoul. The “particular physical setting” indicated the menorah was not
the central focus of the display (a Christmas tree was).
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Justice Stevens was describing the friezes on the south wall of the U.S. Supreme Court’ s courtroom. 492
U.S. at 653, n. 13.* Part of one of these friezes appears on page two.

The firg mgor case in Indiana employing “contextud analysis’ involved a monument donated in 1956 by
a fraternd organization to the City of Elkhart. The monument contained a verson of the Ten
Commandmentsdrawn from Jewish, Protestant and Catholictraditions. It also contained Phoenician |l etters,
the Greek letters Chi and Rho superimposed to represent “Christos’ (Christ), Judaic symbols (two Stars
of David), the pyramid with the al-seeing eyefound on the dollar bill, the American flag, and the American
eagle® Thefederd digrict court in Booksv. City of Elkhart, 79 F.Supp.2d 979 (N.D. 1999), noting that
“[i]n Egtablishment Clause andysis dedling with religious symbols and messages, context iseverything,” 1d.
at 989, found that—d| things consdered (location on municipa grounds with other monuments of a secular
nature, thedonation by private actors, thetime period when it was donated, the possibility the private Speech
is protected religious speech)-the monument’ s presence on the municipa grounds near amain entrance did
not violate the Establishment Clause. The 7" Circuit, by 2-1, disagreed, reversing the digtrict court. Books
v. City of Elkhart, 235 F.3d 292 (7™ Cir. 2000). The 7" Circuit noted the monument had been on the
municipd grounds for over 40 years and acknowledged the city’s argument the Decalogue had both
historica and culturd sgnificancein the devel opment of Wegtern Civilizationin additiontoitsreligiousorigin.
However, thefirg part of the Ten Commandments concernstheredigious duties of believers(worshiping one
God, avoiding idolatry, not using the Lord’ s name in vain, and observing the Sabbath Day) rather than the
arguably secular matters that follow (proscriptions on murder, adultery, steding, fase witness, and
covetousness, dong with requirement to honor one's parents). 235 F.3d at 302. The 7™ Circuit, asother
courts have done, readily agreed that the Ten Commandments "no doubt played a role in the secular
development of our society and can no doubt be presented by the government as playing such arolein our
civicorder.” 1d. However, “[d] display is uncongtitutiona, according to Justice Stevens|[in Allegheny Co.,
supra] only when its message, evaluated in the context in which it is presented, is nonsecular.” 1d. at 303.
“[R]digious symbolsshould not be considered in the abstract; instead, courts must ask whether the particular
digplay a issue, consdered in its overdl context, could be said to advance rdligion.” Id. Inthiscase, the
combination of overt religious requirements with ostengibly secular ones-with no atempt to present the

“See “Decaogue: Epilogue,” Quarterly Report October-December: 2000. The tablets held by
Moses, athough depicting the traditional outline for the Ten Commandments, contain only four, written in
Hebrew, and addressing laws with secular counterparts: “ Thou shat not kill”; Thou shalt not commit
adultery”; “Thou shalt not steal”; and “Thou shalt not bear false witness.” See Suhre v. Haywood Co.,
55 F.Supp.2d 384, 393 (W.D. N.C. 1999). The Office of the Curator for the U.S. Supreme Court has
developed information sheets on the various friezes and other architectural areas of interest. To see this
frieze, go to www.supremecourtus.gov/about/north& southwalls.pdf.

>The monuments were donated to a number of municipalities during this time as part of a
campaign to address mora standards among the youth. Many of these donated monuments were also
part of an advertising campaign by famed Hollywood director Cecil B. De Mille to promote his 1956
movie, “The Ten Commandments.” De Mille reportedly distributed more than 2,000 replicas of the Ten
Commandments throughout the nation as part of a publicity stunt. See “ Suit Pans Director’s Publicity
Stunt,” Los Angeles Times, July 27, 2003
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monument in a manner that would diminish the obvious religious character—militates againg a finding of
conditutiondity. A “symbolic union” between government and adherents of mgor denominations occurred
in this case, the 7" Circuit wrote, because the monument was displayed at the seat of government, the
monument is a permanent fixture on the grounds, and it explicitly links two religions (Judaism and
Chrigtianity) with civil government. 1d. at 306-07.

The U.S. Supreme Court denied certiorari, Books v. City of Elkhart, 532 U.S. 1058, 121 S. Ct. 2209
(2001), but not without comment from three dissenting justices, including Chief Jugtice William Rehnquis.
Although dissents from denids for such writs are rare-and disfavored because there is no opportunity for
response from the mgority—the dissent in this instance indicated the factsin this case may result inafinding
of no coercion and afinding of secular purpose. “[W]e have never determined, in Stone or elsewhere, that
the Commandments lack a secular gpplication.... Undeniably..., the Commandments have a secular
ggnificance aswell [as serving as a sacred text], because they have made a substantial contribution to our
secular codes” 532 U.S. at 1061. The context and history, especially as the monument sat there for over
four decadeswithout controversy, arerelevant. Inaddition, the dissent added, even assuming thereissome
reigious meaning associated with the monument, “the city is not bound to display only symbols that are
whally secular, or to convey solely secular messages. In determining whether a secular purpose exigts, we
have smply required that the displays not be ‘motivated wholly by religious consderations” Lynch v.
Donndly, 465 U.S. 668, 680, 79 L.Ed. 2d 604, 104 S. Ct. 1355 (1984). The fact that the monument
conveys some religious meaning does not cast doubt on the city’s valid secular purposes for its display.”
532 U.S. a 1062. The dissent does not believe that, within the contextual analysis and in consideration of
the monument’ slong higtory, the monument sends any message of government endorsement of religion. 1d.

Other courts have found the same monument donated to other municipdities did not run afoul of the
Egtablishment Clause. See, e.g., Colorado v. Freedom From Religion Foundation, 898 P.2d 1013 (Colo.
1995). Books, however, was the firgt Circuit Court decison to employ a contextua anaysis to such a
display, athough, as noted infra, a number of other Circuit Courts have had occasion to do so recently.®

®The first Circuit Court to address a Ten Commandment’s monument was the 10" Circuit in
Anderson v. Sdlt Lake City Corp., 474 F.2d 29 (10" Cir. 1973), cert. den. 414 U.S. 879, 94 S. Ct. 50
(1973). The monument in question is the same type of monument supplied by the same fraternal
organization asin Books. The federd district court for Utah found the monolith’s presence on municipal
grounds, aong with the municipadity’s providing of lighting for the monoalith, violated the Establishment
Clause. The 10" Circuit reversed. However, this decision predated the Supreme Court’s decision in
Stone v. Graham. Asaresult, the 10 Circuit has since cautioned that its decision may no longer be of
precedential value. See Summan v. Calaghan, 130 F.3d 906, 910 n. 2, 913 n. 8 ( 10" Cir. 1997)(“more
recent cases, including a Supreme Court case, cast doubt on the validity of our conclusion [in Anderson]
that the Ten Commandments monolith is primarily secular in nature”). Also see Summan v. City of
Ogden, 297 F.3d 995, 999 n. 3 (10" Cir. 2002) (“the health of our Anderson precedent is subject to
question”).
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Contextual Analysis: Violation of Establishment Clause
“Roy’s Rock”

Althoughin alegd sense the dispute was of little consequence, the rancor surrounding the so-called “Roy’s
Rock” in the rotunda of the Alabama State Judicid Building captured the headlines this past summer. The
principd in this dispute was Roy S. Moore, the Chief Justice of the Alabama Supreme Court. The Chief
Justice position in Alabamais an dected position. During his campaign in November 2000 for the position,
his campaign committee referred to him as the “ Ten Commandments Judge.”” The centrd platform of his
campaign was a promise “to restore the mord foundation of law.” Glassroth v. Moore, 335 F.3d 1282,
1284 (11" Cir. 2003). To fulfill this campaign promise, Moore had ingtaled a 5,280 pound granite
monument in a prominent pogtion in the Alabama State Judicid Building. The monument isinscribed with
the King James Version of the Ten Commandments. 1d. at 1285. Although the imposing monolith does
contain some quotationsfrom secular sources, these are placed bel ow the Ten Commandmentsin aninferior
position because Moore does not believe “the words of mere men should ...be placed on the same plane
asthe Word of God.” 1d. a 1286. Moore had the monument ingtaled at night. The monolith was not
created with public funds. The inddlation was filmed by an evangelicd group that used the film to rase
funds for its own purposes and to establish a legd defense fund for Moore. At the unveiling of the
monument, heindicated that he placed the monument where he did to remind dl judgesand lawyers, aswell
as anyone vidting the judicid building, “that in order to establish justice, we mugt invoke ‘the favor and
guidance of Almighty God,” quoting from Alabama’s Congtitution. He aso said that “our forefathers
recognized the sovereignty of God,” and that to “restore mordity, we must first recognize the source of that
mordity.” He proclamed that the monument *“ marked the restoration of the mora foundation of law to our
people and the return to the knowledge of God in our land.” |d. at 1286-87.

Three attorneys brought suit, chalenging the monument’ s placement as violaing the Establishment Clause.
The federd didtrict court, after a seven-day bench trial agreed that Moore' s purpose in displaying the
monument was non-secular and its primary effect was to advance religion. Accordingly, he ordered the
monument removed from the rotunda.  Glassroth v. Moore, 229 F.Supp.2d 1290 (M.D. Ala. 2002).8
Moore appealed to the 11™ Circuit, which affirmed the federd district court’s decision.

The 11™ Circuit beganits decision by observing that “in religious-symbol s cases, context isthe touchstone.”
335 F.3d at 1284. In addition, “ Establishment Clause chdlenges are not decided by bright-line rules, but

"This nom de guerre arose from Moore sinitial career in the judicial branch where he served as
acounty’s Circuit Court Judge. After taking office, he hung a hand-carved wooden plaque depicting the
Ten Commandments behind the bench in his courtroom and routinely invited clergy to lead prayer at jury
organizing sessons. This resulted in two well publicized lawsuitsin 1995. See Glassroth v. Moore, 335
F.3d 1282, 1284 (11" Cir. 2003).

8There is considerable legal maneuvering in this dispute, mostly to avoid complying with the
federal district court’s order. These are not recited herein because they are not germane.
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on a case-by-case basis with the result turning on the specific facts” Id. at 1288. The rotundais opento
the public, “but it is not apublic forum where citizens can place their own displays.™ Infact, Mooredenied
two requests to place other displays in the rotunda because “he believed that those displays would have
been incong stent with the rotunda s theme of the mora foundation of law.” 1d. at 1287. In one letter of
denid, Moorewrote that “[t]he placement of aspeech of any man aongsdethereveded law of God would
tend in consequence to diminish the very purpose of the Ten Commandments monument.” 1d. At some
point, Moore relented somewhat, placing two smaler displaysthat incorporated quotations from one of the
sources so requesting. He denied an atheist group’ s request to display asymbol of atheism in the rotunda
Id. at 1287-88.

Applying the Lemontest, the 11" Circuit agreed with the federa district court that Moore's “purpose in
displaying the monument was not secular.” This conclusonis *based...on the Chief Justice's own words,
on the monument itself, and on the physica context in which it appears” Id. at 1296. Thiscaseiseasly
distinguished from such cases as Books because there is no “arguably secular, historical purpose, for the
evidence here does not even begin to support that conclusion, nor doesthe evidence support the conclusion
that the Ten Commandments were displayed as sort of asecular mora code” Instead, Moore's “words
unequivocaly belie such purposes” 1d., quoting from the district court’ s decison.

The effect created by Moore' s actions—appearance of the monument, itslocation and setting in the rotunda,
the incluson on its face the text of the Ten Commandments, his campaigning as the “ Ten Commandments
Judge,” his statements at the unveiling, that the fact the rotundais not a public forum for peech—would lead
areasonable observer to believe Moore s actions congtituted an endorsement of religion. |d. at 1297.1°

The 11™ Circuit also devoted time to explaining what its decision does not do and to refuting numerous,
already discredited legd theoriesforwarded by Moore. The court wasaso aware of Moore sdisinclination
to recognize, much lesscomply, with thefedera digtrict court’ sorder. It threw ajudicid gauntlet at Moore' s
feet.

The rule of law does require that every person obey judicia orders when dl available
means of appedling them have been exhausted. The chief justice of astate supreme court,
of al people, should be expected to abide by that principle. We do expect that if heis
unable to have the district court’ s order overturned through the usua appellate processes,

9See the two Summan cases, infra, from the 10* Circuit, addressing this aspect of Establishment
Clause analysis.

19The 11t Circuit also made an important observation. The Establishment Clause's “ clearest
command” is “that one religious denomination cannot be officialy preferred over another.” But thisis
what Moore was doing. Moore used the King James Version of the Decalogue, a distinctly Protestant
verson. “Jewish, Catholic, Lutheran, and Eastern Orthodox faiths use different parts of their holy texts as
the authoritative Ten Commandments.” These differences are not trivial or semantic, but reflect deep
theological disputes. 335 F.3d at 1299, n. 3.
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when the time comes, Chief Justice Moore will obey that order. If necessary, the court
order will be enforced. Therule of law will prevail.

Id. at 1303. Moore resisted, but the other eight members of the Alabama Supreme Court-whom the 11
Circuit noted were not parties to Moore' s decision to place the monument in the rotunda—ordered the
monument’s removal. It was removed on August 27, 2003.

Back to the 7" Circuit

The 7" Circuit, athough thefirst to employ thisanaytical framework to the display of the Decalogue, isnext
inlinetodo it agan. Mercier v. City of LaCrosse, 2003 U.S. Dist. LEXI1S 13475 (W.D. Wis. 2003) was
decided July 14, 2003, and appeded to the 7*" Circuit on August 25, 2003, whereit is pending. Mercier
involvesthe same type of monument supplied by the samefraterna organization. It was donated to the city
in 1965 and erected inthe park. In addition to the usua reasonsfor the monument, thefraterna organization
aso indicated at the time that the monument would aso honor “young people who helped during the soring
floods.”

After the lawsuit was filed, the city sold to the fraternd organization asmal portion of the park around the
monument. The organization and the city erected fences around the monolith and posted signs gating the
property was owned by the organization and the city did not endorse any rdligious expression.

At the time the monument was erected, there were no other monumentsin the park. There ill are no other
monuments.  The monument is illuminated a night but not by the city. The fraternd organization has a
spatlight affixed to its building that shines upon the monolith.™*

When it became evident that a lawsuit would be filed, the fraternal organization offered to relocate the
monument. A loca minister dso offered to digplay the monument on church property. However, the city
declined both offers and, instead, set about to sdll the property around the monument to the fraterna
organizationfor fair market vaue, in part because the city attorney said the 7 Circuit was“in favor” of such
an approach and in part because, as the president of the Board of Park Commissioners stated, “[I don’t]
like the fact that people from other areas are coming here to tell uswhat to do.” 1d. at 8. The Freedom
From Religion Foundation a so offered to purchase the property surrounding the monument, but the city did
not respond to the offer.

Shortly after the lawsuit wasfiled, the city passed aresolution indicating the property around the monument
was no longer required for park purposes and sold the property to the fraterna organization conditioned

"The parties dready have alega history. The Freedom From Religion Foundation sued the city
in 1985, but the case was dismissed because the plaintiff could not demonstrate that it had standing to
mount such a challenge. Freedom From Religion Foundation, Inc. v. Zielke, 663 F.Supp. 606 (W.D.
Wisc. 1987), affirmed, 845 F.2d 1463 (7" Cir. 1988). The organization is one of the plaintiffsin this case.
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upon the organization’s ingdlation of fencing and signage. The plot, however, does not have any naturd
boundaries and dts in the middle of the park. Further, the plot was sold for sgnificantly less than nearby
property had been sold. Thefraternal organization erected afence. Later, the city erected a second fence,
indicating the fenced plot was private property that was not owned or maintained by the city adding “nor
does the city endorse the religious expressions thereon.” 1d. at 10.

The city chalenged the standing of the plaintiffs, arguing they suffered no injury and had no standing because
they did not pay taxesto the city. The court, relying uponBooks, 235 F.3d at 299, noted that, in applying
the “injury infact” test in the context of chalenging the display of a rdigious object on public property, a
plantiff demongrates an “injury in fact” if he has undertaken aspecia burden or has altered hisbehavior to
avoid the offengve object. This*injury” need not be severe, only concrete. 1d. at 18-20. Inthiscase, a
number of the plaintiffs had avoided the park and its environs because of the presence of the monument,
which they found offengve. Thiswas sufficient “injury in fact” to cross the threshold for standing to bring
such a suit. However, the Freedom From Religion Foundation, dthough it has stlanding to bring suit on
behdf of its members when the members have standing to do so on their own, islimited to injunctive relief
because it dleged no injury to itsdlf, only to itsmembers. Id. at 22.

The court was not impressed with the city’sex post facto maneuvering, sdling the land after the suit was
filed, erecting fences, and placing disclamers on the fences. A defendant’s change in conduct does not
render a case moot S0 long as the plaintiff makes a clam for damages. In this Stuation, the city did not
change its conduct until after the lawsLit wasfiled. Althoughthe 7" Circuit “hasoccasiondly stated that this
standard may be relaxed whenthe government isthe defendant because its acts of self-correction are more
trustworthy than private parties,” sucha“practice of granting public defendants greater deference has been
applied unevenly at best.” Itisthe defendant’ sburden to demongtrate the challenged behavior will not recur,
but the city * has made no argument to demondrate the monument will stay asitisnow.” Infact, thecity did
not change its behavior until it was threatened with the instant lawsuit. 1t has never conceded that the
monument’s placement in the park violated the Establishment Clause prior to the lawsuit. The controversy
isnot moot. Itiscapable of repetition. Id. at 27-30.

The federd digtrict court judge acknowledged that the presence of a religious symbol on public property
does not automaticdly or invariably violate the Establishment Clause. A court must ook to the context of
the display. Relying upon the 11™ Circuit' s contemporaneous decision in Glassroth, supra, and the 3¢
Circuit' sdecisonin Freethought Society, infra, the judge found that “The context of the monument in this
case compe sthe conclusion that advancement of religion was both the purpose and effect of the monument
asit existed beforethe sde” Id. at 30-32. The monument isthe same as the one in Books, but even in
Books there were at least other displays nearby. The defendant city in this case did not display the text of
the Decalogue “in away that might diminish its religious character.” The fact the monument was paid for
with private funds was not relevant. When the city accepted the monument, it was placed on city-owned
land. Although the dedication was in part to those who helped in arecent flood, “It is undisputed that the
purpose of the monument was to ‘preserve the mora and religious heritage of the United States.’” The




monument was not donated because of the volunteers during the spring flood; it was donated as part of a
nationwide campaign conceived long before the flood. 1d. at 34-36.

“The monument was not part of alarger disolay of important historical legal documents but rather it stood
doneinthe park asthe sole message being sent by defendant.” Under such context, areasonable observer
“would conclude that defendant endorsed the views embodied in the Ten Commandments.” 1d. at 37.

The court found the sale of the land suspect, determining that the sdle of the monument and plot to the
fraterna organization did not cure the Establishment Clause violation. Although the 7" Circuit has held that
“a sde of rea property is an effective way for a public body to end its inappropriate endorsement of
religion,” Freedom From Religion Foundation, Inc., v. City of Marshfidd, 203 F.3d 487, 491 (7™ Cir.
2000), it did not endorse such a “formdigtic sandard” because it “invites manipulaion.” To avoid such
occurrences, “we look to the substance of the transaction as well as its form to determine whether
government action endorsing religion has actualy ceased.”

In this case, the City of LaCrosse’ ssdeof the plot of land “was an isolated act benefitting one group,” and
was done so to ensure the preservation of the monument where it stood. 1d. a 39. Although it is
questionable whether the plot was sold for fair market value or that the parcel was no longer needed for
park purposes, the sdeitself was not wholly for asecular purpose. Although such factorswere considered
in City of Marshfield, these factors “are not to be checked off like a laundry list so that following them
creates an irrebuttable presumption that a public body has acted with a secular purpose.” Technicd
compliancewith state law isnot the ultimate question; rather, itiswhether the city has* promoted or affiliated
itsalf with any religious doctrine or organization.” Id. at 40. Inthiscase, “ defendant sold avery smdl parcel
of land in the middle of a park to a pre-determined buyer for the purpose of preserving one rdigious
messageinthe park.” 1d. at 42. No other group has been alowed to place apermanent monument inthe
park. The city’s purpose was to insure the monument would stay where it was. “It refused or ignored
plantiff Freedom From Rdigion Foundation’s offer to purchase the land. There is no evidence to suggest
that defendant considered sdlling the parcel to any other group besides the [fraterna organization].” 1d. at
43,

Under defendant’ s view of the law, [Alabama] Chief Justice Moore would be permitted
to display the Ten Commandmentsin his courtroom so long as he could convincethe state
to sl atiny portion of the courthouse to a private party and erect adisclaming sgn.

Id. at 48. A reasonable observer, who is aware of the history and context of the community and forumin
whichthe display appears, would view thecity’ sattemptsto maintain the monument on city-owned property

as an endorsement of religion. 1d. a 49. The judge granted the injunctive relief sought, ordering the
monument removed from the park and the plot of land returned to the city. Id. at 51.

Contextual Analysis: No Violation of the Establishment Clause
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History and Context

The 11" Circuit's decision was ddlivered on July 1, 2003. Just days earlier, on June 26, 2003, the 3¢
Circuit issued its decisonin Fregthought Society of Greater Philadelphiav. Chester County, 334 F.3d 247
(3" Cir. 2003). The Chester County courthousewas built in 1846. The building ison the Nationa Register
of Historic Places. In 1920, abronze plague displaying a Protestant version of the Decal ogue prepared by
an organization known as the Religious Education Council was presented to and accepted by the county
commissonersin a ceremony that had both religious and secular overtones. The plague was placed near
what was then the entrance to the courthouse. However, that entrance is now closed. No effort is made
to highlight the plague or in any way celebrateits existence. Vidgtors now enter the courthouse through a
modernaddition located seventy feet to the north. A visitor would now haveto climb the stepsto theformer
entrance in order to read the text of the plague. There would be no other reason to climb the steps other
than to read the plaque. 334 F.3d at 253-54. The Freethought Society isa“forumfor athelsts, agnostics,
freethinkers to meet, socidize and exchangeideas.” 1d. a 250. Its memberswere aware of theplaqueas
early as 1960 but did not initiate the lawsuit until 2001. A central question for the court was whether to
aoply Firsg Amendment andyses to the commissoners actionsin 2001 or in 1920, over eighty (80) years
ealier.

The court decided to employ principaly the hybrid “ endorsement test” where theLemon prongs of purpose
and effect are collgpsed into asingle inquiry: Would areasonable, informed observer—.e,, onefamiliar with
the history and context—perceivethe chalenged government action asendorsing religion? 1d. Thecourt dso
sad it would employ that part of Lemonthat would analyze whether there is alegitimate secular purpose
for the County’ sactions, although the County’ s purpose need not be* exclusively secular.” 1d. at 251, citing
Lynch v. Donndly, 465 U.S. 668, 681 n. 6 (1984).

The three-judge pand focused on the actions of the commissionersin 2001 and the state of the courthouse
at that time. Besidesthe Decalogue, whichisdark and surrounded by columns, there are anumber of other
plagques and signs, some commemorating secular events and others proscribing certain activities €.9.,
smoking and skateboarding). 334 F.3d at 254. In August of 2001, Freethought wrote the commissioners
and requested the plague beremoved. They declined, and Freethought sought injunctiverdlief in thefederd
digtrict court. After atwo-day evidentiary hearing, the district court declared the plague uncongtitutional and
ordered its removal. The 3 Circuit reversed.

The 3 Circuit noted that the “endorsement test” employsthefictitious“reasonable observer,” whoismore
knowledgesbl e than the " uninformed passerby.” Such a* reasonable observer” will beaware of the* history
and ubiquity” of apractice. Thisisrelevant “because it provides part of the context in which areasonable
observer evauates whether a chalenged governmental practice conveys a message of endorsement of
religion.” Id. at 259 (citation omitted).
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Thus, when evaluating whether the Ten Commandments plague is an endorsement of
religion by the County, we ask whether the plague sends amessage to nonadherents that
they are outsders, not full members of the political community, and an accompanying
message to adherents that they are ingders, favored members of the political community.

1d. at 260 (citationsand internal punctuation omitted). For thiscase, the* reasonable observer” would know
the gpproximate age of the plague and the fact the County has done nothing with the plague since it was
erected. 1d. Although “higtory” is rdevant, the court rgected outright a presumption of congtitutiondity
merely because a monument or artifact is “historica,” adding that historical acceptance of a practice does
not in itself vaidate an otherwise uncondtitutiond practice. On the other hand, “benign and longstanding
religious references’ are not necessarily unconditutiond. 1d. at 260, n. 9.

It is relevant, the 3 Circuit noted, that the County did nothing to maintain the monument, a consideration
for finding uncondtitutiondity in the 7" Circuit’s Books decision, supra. 1d. at 262. Although the Supreme
Court in Stone v. Graham stated the Ten Commandments congtitute an inherently sacred text, “we do not
believe that Sone holds that there can never be a secular purpose for posting the Ten Commandments...”
Id. The court noted the 11" Circuit, in King v. Richmond County, 331 F.3d 1271 (11*" Cir. 2003),
discussed infra, “concluded that a [discreet] depiction of the Ten Commandments can pass condtitutiona
muster when the context of its display causes the reasonable observer to view it not as an endorsement of
reigion, but as serving a secular purpose.” 334 F.3d a 264. The size and placement of the symbol or
object influencestheanayss, aswdl hasthe history. The passage of time can dter therdigious context such
that a reasonable observer would view a secular purpose where a rdigious one may have been originaly
intended. Such examples include the so-called “ceremonia deilsm” found in the Nationd Motto (“In God
We Trugt”) and the statement “ God save the United States and this Honorable Court.” Id. at n. 11. “[I]t
issgnificant that the Supreme Court has acknowledged the proposition that history can transform the effect
of ardigious practice” |d. at 266.

The plaque in this case, the court added, poses no “red threat” but is “mere shadow.” The fact that the
County has done nothing to highlight the plague during the over 80 yearsit has been on the courthouse, that
it closed the entrance where the plaque is located, that it did not move the plague when it creasted a new
entrance to the courthouse, and that it has taken no action to celebrate or otherwise draw attention to the
plague “reinforces the view of the reasonable observer that the County Commissioners maintained the
plague to preserve alongstanding plague’ and not for any overt religious purpose. 1d. at 266-67. “[A] new
display of the Ten Commandmentsis much more likely to be perceived as an endorsement of religion” by
the government than one in which there is alegitimate “ preservationist perspective.” Id. at 265.

Symbolism and Illiteracy
While the 3 Circuit focused on the effect history can have on the context, the 11" Circuit addressed the

traditional Decalogue symboal itsdlf (the stone tablets). Rev. Danid King et al. v. Richmond County, 331
F.3d 1271 (11" Cir. 2003), decided on May 30, 2003, and discussed by the 3" Circuit in Freethought,
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involved the officid sed of Richmond County, Georgia, where-for the past 130 years-there appearsin part
the depiction of the rounded stone tablets with the Roman Numerds I-X inclusive, the traditional symbol
for the Decdlogue, but with no other language. The stone tablets are only part of the circular sed, which
is of traditiona gze. State law requires counties to have such sedls to authenticate lega documents.
Richmond County has been using this design since about 1872, dlthough no one knowsfor certain when the
sed was firgt used or who actudly designediit.

The plaintiffs filed suit, asserting the sed with its pictograph of the stone tablets violates the Establishment
Clause of the Firs Amendment. The federd digtrict court was unpersuaded, noting the long history of the
sed and the lack of evidence the sed was designed for any religious purpose. The digtrict court noted the
purpose of thesed’ sdesgnwas*logt inthemistsof history,” but notwithstanding, the pictograph represents
“both rigious virtue and the rule of law.” Additionaly, there are other secular symbals, notably a sword,
and the tablets are discreetly placed. The sed aso appears on the last page of alega document, thus
reducing any emphasis. The primary effect was not to advance religion, epecidly as the text of the
Decdogue isnot present. A reasonable observer, the judge found, “would view the Sed as conveying the
image of awidely recognized lega code used merely to notify the reader that the samped documents are
court documents.” 331 F.3d at 1275.%

“[GJovernmenta use of the Ten Commandmentsisnot aper seviolation of the purposeprong,” noting that
there are condtitutionaly appropriate usesin a public school curriculum context. In this case, in 1872, at
least 35 percent of Georgians wereiilliterate. The use of the stone tablets and other symbols, notably the
sword, would have been* easily recognizable symbols of thelaw,” and athough the sone tabletswould have
been ardigious symboal, they would dso be “a secular symboal for therule of law.” Id. at 1276.

The 11*" Circuit affirmed the district court, noting the Sedl “is solely limited to the very narrow context of
authenticating legd documents’ and its useis “in a manner that promotes a secular purpose.” The secular
context would be apparent to areasonable observer. 1d. at 1283. Second, the stone tablets are not the
only symbol in the Seal, which “increases the probability that observerswill associate the Sedl with secular
law rather than with rdligion.” 1d. Third, the Sed “is rdatively smdl” and “is generdly placed near the
bottom or on the last page of legd documents, it isaso discreet.” Size and placement are relevant to any
reigious symbol anadlyss. 1d. at 1284. Laslly, “unlikethe depiction of the Ten Commandmentsin theStone
case, thetext of the Commandments does not appear on the Sedl,” which distinguishesthis case from those
disputes where the monuments prominently displayed thetext. Id. at 1285.

12Athough the history of the seal is not known, it was suggested—and not disputed—that the use of
the stone tablets as a symbol of the law would have been readily understood and effective with a
population that would have been largely illiterate. “The county proffered a plausible secular purpose,
which was that the Commandments allowed illiterate Georgians to recognize the Seal as a symbol of law,
and in the absence of any showing that the proffered secular purpose was implausible, we concluded that
the County had satisfied the purpose prong of the Lemon test.” Glassroth v. Moore, 335 F.3d 1282, 1298
(11 Cir. 2003), citing King, 331 F.3d at 1278.
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“Although none of the abovefactors, standing aone, would be sufficient to satisfy the effect test [of Lemon],
in this case the combination of these four factorsfavors[the County’ 5| position. Furthermore, we note that
the Seal has been in usefor a least 130 years, afact that arguably supports [the County] under the effect
test.” 1d. at 1286.

Enabling Legislation
Indiana

The Indiana Genera Assembly passed P.L. 22-2000 in its 2000 session, creating |.C. 4-20.5-21 et seq.
and I.C. 36-1-16 et seq., which permitted—but did not mandate— ndiana public schoolsand other locd and
state politica subdivisonsto post “[a]n object containing the words of the Ten Commandments’” solong as
this object is placed “dong with documents of historical significance that have formed and influenced the
United State's lega or governmental system,” and the object containing the Ten Commandments is not
fashioned in such away asto draw specid attention to the Ten Commandments apart from other documents
and objects to be displayed. Shortly thereafter, alegidator had donated to the State for placement on the
southlawn of the State Capitol a seven-foot tal monument weighing 11,500 poundsthat contained, in part,
the Ten Commandments. Although there were other writings on the limestone monument, the Ten
Commandments text was in larger |etters and had preferentid location. The federd didtrict court granted
injunctive relief, preventing the erection of themonument. Indiana Civil LibertiesUnion, Inc., v. O’ Bannon,
110 F. Supp.2d 842 (S.D. Ind. 2000). The federd digtrict court judge viewed not only the context of the
display (there are severd monuments on the south lawn) but the content of the monument itsdf. The four-
sided monument prominently displayed the Ten Commandments and made no attempt to explain the
intended historical context, either to core American valuesor in relaionship to inscriptions on the other three
sdes of the monument.  Although the court acknowledged tha reigious symbols are not per se
unconditutiond, especialy when viewed in a larger context (such as works of art or school curricular
objectives), the purpose for this monument was religious and not secular. The 7*" Circuit affirmed, 2-1, in
ICLU, Inc. v. O'Bannon, 259 F.3d 766 (7*" Cir. 2001). The 7" Circuit did not state that the display of the
Deca ogue would dwaysviolate the Establishment Clause, but in thiscase, the State did not articulateavaid
secular judtification for the erection of this monument on public property. In addition, “[t]he permanence,
content, design, and context of the monument amounts to the endorsement of religion by the sate” 259
F.3d a 773. By occupying a prominent positionon the grounds of the seet of government for the State of
Indiana—and with the Ten Commandments prominently displayed on the monument itself—‘a reasonable
observer would think that thismonument...occupiesthislocation with the support of sategovernment. And,
snce we find that a reasonable observer would think the monument conveys a religious message, we hold
that it impermissbly endorsesrdligion.” Id. at 772. The U.S. Supreme Court denied certiorari, without
comment. 534 U.S. 1162, 122 S. Ct. 1173 (2002).%3

BThe state legislator attempted to have the same monument displayed at a county courthouse.
The legal result was predictable. See Kimbley v. Lawrence Co., 119 F.Supp.2d 856 (S. D. Ind. 2000).

-14-



Kentucky

Kentucky has aso had a congderable amount of recent “ Decalogue Litigation” gpart fromitsorigind foray
in Stone v. Graham, which adso began with alegidative inititive. Inthe most recent legidation brouhaha,
the governor of Kentucky in April of 2000 signed into law a Senate resolution that ordered the relocation
of “the monument inscribed with the Ten Commandments which was displayed on the Capitol grounds near
Kentucky’sflora clock to be made apart of ahistorica and culturd display which shal include the display
of this resolution in order to remind Kentuckians of the Biblicad foundations of the laws of the
Commonwedth.”**  The monument was one of the De Mille stones donated by the fraterna organization
to the State in 1971. In remained on the Capitol grounds until 1980, when it was removed and placed in
storage due to construction on the Capitol grounds. Plaintiffs sought and obtained an injunction preventing
the relocation of the monument. Adland et al. v. Russ, 107 F.Supp.2d 782 (E.D. Ky. 2000). The
Commonwesalth appealed, but the 6™ Circuit Court of Appeds affirmed the federa district court. Adland
et al. v. Russ, 307 F.3d 471 (6" Cir. 2002).

The Senate resolution contained a preamble with seventeen “Whereas’ clauses, reciting the purpose in
enacting the Resolution. Ten of these clauses quoted favorable views on religion and the Bible from famous
Americans. There is aso a quote from a Supreme Court decision from 1892 which, when taken out of
context, appearsto declare the United States a“ Christian nation.” There is also the obligatory reference
to the frieze at the U.S. Supreme Court, where various lawgivers, including Moses holding the traditiond
stone tablets, are depicted.

There would be other monuments and plagues of asecular nature near theflora clock where the resolution
cdled for the Ten Commandments monument to be relocated. However, the Ten Commandments
monument would be the largest monument in the area and very visble to any passerby, motorist or
pedestrian. 307 F.3d at 476-77. The6™ Circuit found the plaintiffs had standing through the recitation of
their need to visit the Capitol and its annex on business, which would require them to come into unwanted
contact with the monument (the “injury in fact” found in Books by the 7t Circuiit).

The stated reason for the relocation of the monument—"*to remind Kentuckians of the Biblical foundations
of the laws of the Commonwedth’—is “essentially the same [purported] secular purpose that the
Commonwedth of Kentucky put forthin Stone” and is “insufficient, standing adone, to stisfy the secular
purpose requirement” of Establishment Clause andyss. 1d. at 480-481.

Although the Resolution indicated the monument was suppose to be part of acultura and historica display,
there is no mention regarding what the other components of this display would be. The other monuments
and plagues were not mentioned until after litigation began. “In our view, this indicates that the other

The federal district court decision was reported in “ The Decalogue: Thou Shalt and Thou Shalt
Not,” Quarterly Report April-dune: 2000.
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components of thedisplay are an afterthought, at best, secondary inimportanceto the Ten Commandments,
and suggests that the Commonwed th acted with a predominantly religious purpose.” 1d. at 481.

The court aso noted the Commonwedl th referred to the Ten Commandments as*“the precedent legal code”
of the State Id. (emphasisorigind).

In this respect, the Ten Commandments monument is unlike the frieze on the wal of the
Supreme Court, which depicts Moses carying the Ten Commandments alongside
Confucius, Mohammed, Caesar Augustus, William Blackstone, Napol eon Bonaparte, and
JohnMarshdl. [Citation omitted.] Whilethe Commonwed th need not commemorateevery
arguable hitorical influence on the laws of the Commonwedth or keep current with the
views of every scholar to ensure compliance with the Establishment Clause, we cannot
ignore its decision to focus only on the “Biblical foundetions’ of the law. Of course, our
concern is with the religious liberty, not intelectual or academic orthodoxy. We have
neither the desire nor the authority to resolve disputes about whether the Commonwedth's
legd system owes more to the Magna Carta or the Code of Hammurabi than the Ten
Commandments. But that said, in addressing the Commonwedth’s avowed secular
purpose for digolaying an overtly religious symbol such as the Ten Commandments, we
cannot ignore the Commonwedlth’s adoption of aview that emphasizes asingle religious
influence to the excluson of dl other religious and secular influences.

Id. a 481-82. Even within a context of the proposed display, the Ten Commandments monument would
“physcdly dwarf” al the other markers, implying “they are secondary in importance to the Ten
Commandments’” and suggesting that “the Commandments, and their religious message, are the primary
focus of thedisplay.” The court then held that the Commonwedlth did not establish a secular purpose for
the display of the monument based on the following:

The Supreme Court has recognized the inherently religious naure of the Ten
Commandmentsin Stone v. Graham;

The Commonwedth failed to identify the other components of the “culturd and higtorica
digolay” until litigetion ensued;

The Commonwedth focused exclusvely on the Ten Commandments as the source of
Commonwedth law;

The Resolution was overtly rdigious, and

The Ten Commandments monument would physicaly dwarf al other markers, makingitthe
preeminent focus of the display.

-16-



Id. at 482.°> Although failure to satisfy one prong of the Lemontest (in this case, the “purpose’ prong) is
sufficient to find a practice uncongtitutional, the 6" Circuit decided to address the “effect” prong as well.

Relying upon the 7" Circuit’s decisions in both Books and O'Bannon, the 6" Circuit determined the
monument—even though it had secular symbols on it, such as the American eagle-was gill designed in a
fashion that emphasizes a rdligious message. 1d. at 486. In fact, “the inclusion of the American eagle
gripping the nationd colors at the top of the monument serves to heighten the gppearance of government

endorsement of reigion.” 1d. at 487. Thedecisonto display the monument a alocation that would be“the
very center of the Commonwedth’s government—the State Capitol-and site of all three branches of
Kentucky government”—would lead a reasonable observer to beieve it occupiesthis favored position with
the support and approva of government. 1d. at 486. The intent to post the Resolution—which the court
found inherently rdligious-compoundsthe problem by amplifying the rdigious message of the monument and
itsplacement. Thisresultsin the impermissible endorsement of religion, and sendsan “ ancillary messageto
members of the audience who are non-adherents that they are outsiders, not full members of the politica
community, and the accompanying message to adherents that they are insders, favored members of the
politica community.” Id. at 489, citing and quoting Santa Fe Indep. Sch. Digt. v. Doe, 530 U.S. 290, 309-

10, 120 S.Ct. 2266 (interna punctuation and additional citation omitted).

The 6™ Circuit was particularly critical of the legidative maneuvering in this matter.

This case...does not present aStuation where astate government, faced with considerable
uncertainty regarding the congtitutiondity of adigplay with rdigious components, carefully
deliberated to ensure that the display did not run afoul of the Establishment Clause. Asto
notice, the Commonwedth not only had the benefit of a Supreme Court case holding that
the mererecitation of asecular purposefor thediplay of the Ten Commandmentswas not
aufficient to pass Establishment Clause scrutiny, but the Commonwed th actudly litigated
the case. Instead of using Stone as aguidepost, the Commonwedth put forth virtualy the
same secular purpose in this case that the Court rgected in Stone.  More importantly,
ingead of drafting a Resolution heeding Stone’s suggestion to integrate the Ten
Commandments into a broader study, the Resolution meredly mentions an unspecified
“culturad and higtorical display” and makes no effort to identify the components of the
disolay. It may be that rejecting agovernment’ s avowed secular purpose is the exception
rather than therule, but on the facts of this case, wefind that Kentucky’ s primary purpose
in drafting [the Resolution] was religious rather than secular.

5The court indicated at 307 F.3d at 483, n. 3 that it did not rely upon remarks that appeared in a
local newspaper and attributed to a State Senator: “When the boat came to these great shores, it did not
have an atheit, a Buddhist, a Hindu, a Mudlim, a Christian and a Jew... Ninety-eight percent plus of these
people were Christians.” The court also indicated it was not influenced by the inordinate number of
recent lawsuits involving the posting of the Decalogue by Kentucky governmenta entities. The court
proceeded to list most of these disputes.
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Id. at 483-84. The Commonwesdlth appealed, but the U.S. Supreme Court, on April 28, 2003, denied
certiorari. Russv. Adland, et al., 123 S. Ct. 1909 (2003).

Free Speech and Free Exercise

While history and context can sufficiently render an otherwise religious symbol secular for the purpose of
Egtablishment Clause andysi's, such displays can result in other condtitutiona problems, especidly wherean
gpparently disfavored viewpoint wishes to be a part of the display.

Summum v. City of Ogden, 297 F.3d 995 (10" Cir. 2002) involves the same Ten Commandments
monument that has been involved in many of the other disputes: The one created in part to promote De
Mille s movie, ajudge s project to reclam logt youth, and the civic endeavors of afraterna organization.
Inthis case, the monument was donated to the City of Ogdenin 1966. The monument isflanked by apolice
officer memorid and a “sigter city” tree with a plague. There are o various other higtorica markers
located on the lawn of the municipa building, but these are scattered about.

Summum is a religion formed in 1975 and chartered in Utah. It operates under a “Grand Principle of
Cregtion” that isdivided into Seven Principles(the Principles of Psychokiness, Correspondence, Vibration,
Opposition, Rhythm, Cause and Effect, and Gender). 297 F.3d at 998, n. 2 (with afull recitation of the
meaning of the Grand Principle and Seven Principles).

Origindly, Summum asked the City of Ogden to remove the monument. \When the City declined, Summum
asked the City to ingdl an identica monument in the same location. This monolith would be supplied
through private means, asthe Ten Commandments monument is, but would bear the Seven Principles of the
Summum religion. The City rejected this offer aswel. 1d. at 998. Summum sued, dleging violaion of the
First Amendment’s Establishment Clause (by displaying the Ten Commandments monument) and Free
Speech Clause (by refusing to digplay the Seven Principles monalith).

The Free Speech issue became the sole issue, athough it was apparent the 10" Circuit wished to revisitits
ealier decisionin Anderson v. Sat Lake City Corp., 475 F.2d 29 (10" Cir. 1973), whereit found that the
digplay of asmilar monument by another municipdity did not violate the Establishment Clause. The City
of Ogden argued—and Summum conceded—that Anderson was binding precedent on the Establishment
Clause daim. The 10™ Circuit observed that “ Summum’ s concession may have been unwise’ because“the
Egablishment Clause issue is certainly not so straightforward as the City would presume,” adding that
Anderson was decided before the Supreme Court’ s decision in Stone v. Graham and without the benefit
of the modern analytica framework for Establishment Clause disputes'®

Asto Summum’s Free Speech claim, the 10" Circuit reversed the federa district court’s decision in favor
of the City, finding that the City had, indeed, violated Summum’s condtitutiond rights. The Free Speech

180ther courts have likewise questioned the viability of Anderson. See, e.g., Freethought Society
V. Chester Co., 334 F.3d at 269, n. 13

-18-



Clause extends to most speech, with limited exceptions, such as “fighting words’ or the obscene. “The
Seven Principles Monument does not fal within these limited exceptions and thus congtitutes protected
gpeech.” 297 F.3d at 1001. Oncethiswasdetermined, the court’ sanalysisthen looked at theidentification
and classification of the relevant forum to decide which standard would be gpplied.

| dentification depends upon two condderations: (1) The government property to which access is sought;
and (2) Thetypeof accesssought. Id. In this dispute, the government property isthe lawn of the municipd
building. The access sought, however, is not conversationd or even to post atemporary sign: The access
isto place a permanent monument on the grounds.

The next congderation is the type of forum: (1) traditiona or open public forum (e.g., parks and streets);
(2) adesgnaed public forum (transforming an otherwise nonpublic forum into a traditiona public forum,
usudly on atemporary basis); or (3) anonpublic forum, including alimited public forum (where government
retains the right to curtail speech so long as such retrictions are viewpoint neutra and reasonable for the
maintenance of the forum’s particular officid uses, government alows selective access to some speakers
for some types of speech in a nonpublic forum but does not open the property sufficiently to become a
designated public forum). 1d. at1002.

The 10" Circuit determined the forum was anonpublic forum, requiring any restrictions on speech to be
reasonable and viewpoint neutral. The City argued, in part, that it had adopted the speech on the donated
Ten Commandments monument, and, as aresult, “is the only party spesking.” Whether a sign condtitutes
government speech is subject to four (4) factors initidly identified in Knights of the Ku Klux Klan v.
University of Missouri, 203 F.3d 1085, 1093-94 (8" Cir. 2000) and adopted by the 10" Circuit in Wells
v. City and County of Denver, 257 F.3d 1132, 1140-42 (10" Cir. 2001):

. Whether the centra purpose of the Sign was to promote the views of the municipaity;

. Whether the municipality exercised editorid control over the content of the Sgn;

. Whether the literd spesker was an employee of the municipdity; and

. Whether ultimate responghility for the content of the sign rested with the municipdlity.

297 F.3d a 1004. The views promoted, the court found, were the views of thefraterna organization that
donated the monument. The City of Ogden maintained no editorid control over the design and crestion of
the monument and the “litera speaker” was the fraterna organization. The fourthfactor was moredifficult
to decide. However, the court determined that City’s “adopted speech” argument was a “post hoc
rationdization,” amilar to the after-the-fact activities of the Kentucky legidature when faced with litigetion
over the content of the culturd and hitorica digplay that wasto include the Ten Commandments monument
inAdland, supra. “[T]he City of Ogden isunableto point to any pre-litigation evidence of the City’ sexplicit
adoption of the speech of the Ten Commandments Monument.” Id. at 1005-06. The City, inits briefing
before the court, referred to the monument sometimes asthefraterna organization’ smonument. |d. at 1006,
n. 6. The court found the speech was that of the fraternd organization and had not been adopted by the
municipdity. 1d. at 1006.
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The 10" Circuit also rgected the City’ s contention that itsdiscriminationin favor of thefraterna organization
and against Summum was “reasonable based upon comparative historical relevance...” 1d. The court
concluded the City failed to employ adequate safeguards to ensure that the “historical relevance’ criterion
“did not devolve into a mere post hoc facade for viewpoint discrimination.” Id. at 1006-07. There was
no evidence of a written policy that controlled the placement of monuments on the lawn based upon
“higtorica relevance’ to the community, nor was there awell established practice of accepting monuments
based upon such higtorica relevance. The City’s activities cannot be judtified. Its actions constituted
viewpoint discrimination. 1d. at 1008-09.

The court a0 rgjected the City’ s Establishment Clause argument. That is, the City argued that, should it
accept Summum’s Seven Principles monalith, the City would violate the Etablishment Clause. “The
Supreme Court,” the court noted, “has yet to resolve whether a municipaity’s interest in avoiding an
Egtablishment Clauseviolaion justifiesviewpoint discrimination.” 1d. a 1009. Even though Summum may
wish to have its monument displayed for the purpose of prosdytizing, “we cannot conclude that the City of
Ogden’ s acceptance of the Seven Principles Monument would have been motivated by anything other than
aconcern for equal access.” 1d. at 1010-11. The City’s argument that a “reasonable observer” would
conclude the City endorses Summum was likewise regjected, in part because the argument is disngenuous
because it maintains the Ten Commandments Monument does not do this. “[W)]e are persuaded that a
reasonable observer would, instead, note the fact that the lawn of the municipd building contansadiverse
array of monuments, some from a secular and some from a sectarian perspective” Id. at 1011.

The Free Speech Clause of the First Amendment compelsthe City of Ogden to treat with
equal dignity speech from divergent religious pergpectives. On thesefacts, the City cannot
display the Ten Commandments M onument while declining to display the Seven Principles
Monument.

Id. This, however, was not thefirg such disputeinvolving Summum. In Summum v. Calaghan, 130 F.3d
906 (10" Cir. 1997), Summum challenged Salt Lake County when it declined to place its Seven Principles
Monument alongside the Ten Commandments Monument displayed on the front lawn of the Sdt Lake
County Courthouse. The monument is the same type and from the same fraternd organization involved in
City of Ogden, supra. This one was donated in 1971 and placed in a prominent postion aongsde the
sdewak leading to the main entrance of the courthouse. Id. at 910. Thiswasa so the same monument that
was the subject of Anderson v. Sdlt L ake City Corp., 475 F.2d 19 (10" Cir. 1973), adecision that found
the monument’'s placement did not violate the Establishment Clause, a decision the 10" Circuit now
questions. The digtrict court, relying upon Anderson, dismissed Summum’s complaint, noting that the
monolith was secular in nature such that the County had not created a forum for religious expression,
negating any right of Summum under the Free Exercise Clause to place its own monument on the lawn.
Summum, proceeding under the Free Speech Clause, urged the court to reconsder the dismissd, arguing
that privatereigious speech wasfully protected under the Free Speech and Free Exercise Clauses, assarting
that private speech could not be banned from asecular public forum merely becausethe speechisreigious.
Id. at 911, relying upon Pinette v. Capitol Square Review & Advisory Bd., 30 F.3d 675 (6™ Cir. 1994),
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affirmed, 515 U.S. 753, 115 S. Ct. 2440 (1995). The court denied Summum’ smotion and dismissed the
amended complaint it filed, noting that it had not been determined that the municipaity’ slawnwasa“public
forum,” and rgecting the argument that permitting the fraterna organization to place its monument there but
not Summum was incongstent with a nonpublic forum.

The 10" Circuit reversed the district court and remanded, holding that the amended complaint sufficiently
aleged the creation of alimited public forum and that the County had engaged in viewpoint discrimination
inviolation of Summum’ sFree Speechrights. Many of the same arguments promoted—and rej ected-in City
of Ogden, supra, were dso presented here, including the dlegation by Summum that the County had no
rules or regulations governing the placement of monuments on the courthouse lawvn. * Allowing government
offidas to make decisions as to who may speak on county property, without any criteria or guiddinesto
circumscribe their power, strongly suggests the potentia for uncongtitutional conduct, namely favoring one
viewpoint over another.” 1d. at 920.

COURT JESTERS: JUNK MALE

Go, little letter, apace, apace,
Hy;
Hy to thelight in the valey
below—
Tdl my wish to her dewy
blue eye.
—Alfred, Lord Tennyson’

Therewasno Air Mail in Tennyson’ sday, but asBritain’ s Poet L aureate, he was permitted to exercissmore
poetic license than most. The letter most certainly did not fly. However, if the letter were otherwise
delivered, one can only hope the letter was not delivered by Charles B. Buren or Tennyson would have his
wish told to “her rheumy black eye”

Buren was hired by the U.S. Postd Service on March 21, 1981. In an understatement, the 5th Circuit
Court of Appedls described him “lessthan amode employee” Burenv. U.S. Postal Service, 883 F.2d
429, 430 (5" Cir. 1989). Buren was fired two years later because, in the argot of the day, he

YFrom his poem The Letter. Tennyson (1809-1892), Britain's Poet Laureate (1850), is regarded
as Britain’s principa poet of the Victorian age.
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went “postal.”*® In his own words, he explained to the court that he “evidently beat up a lady’s three
dogs,...threw themail inthelady’ sface and called thelady and her daughter abitch.”*® For apostal worker,
his ddlivery left something to be desired.

But “The Pogman Always Dings Twice,” and “[f]or reasons not atogether clear, Buren was reindated in
1984.”% Even though he had been rehired, Buren wasfar from aFirst-ClassMale. On October 13, 1984,
he became embroiled in an dtercation with his supervisor, during which he held him in a bear hug and
“plac[ed] apen to the [supervisor's] throat.” 1d. For thisincident, he wasfired asecond time. But hedid
not go quietly into the night. Instead, his next appointed round waswith the Equal Employment Opportunity
Commission (EEOC), where hefiled at least 217 charges detailing his many grievances againg the Postal
Service, “including such noteworthy complaints as the failure of an area manager to say ‘pleasg when
requesting Buren to return abox of flag pins (intended for children) that Buren had taken.” 1d. The EEOC,
however, would not accept delivery, noting that the assault on his supervisor was a legitimate reason for
Buren to be sacked. The EEOC dso reprimanded Buren for “blatantly overburden[ing] the administretive
system with hisfrivolous complaints” Id.

Undeterred, Buren filed sixteen (16) different lawsuits dleging employment discrimination. When afederd
digtrict court learned of this, it ordered al the casesto be consolidated. “Nevertheless, only six days later
Buren filed another pro se complaint againg the Postd Service, liging nine new clams, and after this suit
was consolidated with the others he sought to amend his complaint to add another 142 clamg!” Id. The
exagperated judge ordered Buren to file a sngle amended complaint listing all of hisdams.

“Responding with zeal, Buren submitted atwenty-one-page handwritten document containing 453 numbered
paragraphs.” Id. a 430-31. His bulk deivery of litigation kept him pretty busy. By “Buren’s own
admission...[,] ‘his intense tracking of his multiple actions has o interfered with his life as to prevent his
pursuit of future employment.’” 1d. at 431, n. 3. The court was not impressed and granted the Postal
Service sMotionto Dismiss. The court aso placed redtrictions on Buren to prevent him from* going posta”
with hislitigation. It didn't work. Severad months later, he filed another complaint. The court dismissed it
and threstened him with crimina contempt if he perssted in hisllitigious ways.

8T0 “go postal” has become a slang verb or adjective, meaning to “go berserk” or to become
stressed out to the point of losing it completely. See, for example,
www.wordspy.com/words/gopostal.asp. The word originated in the United States following severa
incidents of postal workers going berserk and shooting members of the public and co-workers in post
offices.

PThere is no indication that he directed this comment to any of the three dogs he besat up.

20The Postman Always Rings Twice’ is a sordid novel written in 1934 by American novelist
James M. Cain (1892-1977). It was later adapted to stage (1936) and made into a film twice (1946 and
1981).

-22-



The 5™ Circuit wrote “Enough is enough.” 1d. “[I]t is clear to us that this complaint is Smply one more
example of an ongoing pattern of vexatious, multiplicious, and frivolous litigation that has now extended for
more than four years... Buren'slitigation gives new meaning to the term ‘frivolous.”” In its own version of
“Return To Sender,” the 5™ Circuit affirmed the dismissal of Buren'scomplaint, awarding the Postal Service
double costs as well as damages.

And the court never once said “Pleasg’ to him.

QUOTABLE...

The human mind is o condtituted that in many ingances it finds the truth when whally
unable to find the way that leadsto it.
“The pupil of impulse, it forc'd him dong,
His conduct il right, with his argument wrong;
Still aming at honor, yet fearing to roam,
The coachman wastipsy, the chariot drove home.”

Georgia Supreme Court Associate Justice Logan E.
Bleckley in Leev. Porter, 63 Ga. 345, 346 (Ga. 1879)
(emphasis and poetry origind), explaining why sometimes
acourt's “ultimate conclusons’ are correct even though
“the reasoning of the court ... might be defective,” and
that sometimes decisions are “affirmed upon a theory of
the case which did not occur to the court that rendered
it....”

UPDATES

The Pledge of Allegiance*

While the continuing saga of Michael Newdow v. U.S Congress et al., 292 F.3d 597 (9" Cir. 2002),
awaits review by the U.S. Supreme Court, various state legidatures, in apparent response to Newdow’s
successful Egtablishment Clause challenge to the use of the phrase * under God” in the Pledge, are cresting
litigation opportunities on their own. Although the United States Supreme Court has never addressed the

2IThis article was written by Adriana E. Salcedo, a third-year law student at the Indiana
University School of Law-Indianapolis, who recently completed an internship with the Indiana
Department of Education through the Law School’ s Program on Law and State Government.
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issue directly, dicta of the court tends to indicate a mgority of the court believesthe Pledge sinclusion of
the words“ under God” ismore akin to “ ceremonia deism.”? The Supreme Court granted certiorari on
October 14, 2003, and may decide the condtitutionaity issue.?®

According to a recent study by the Education Commission of the States (August 2003), thirty-five (35)
states have laws that require the recitation of the Pledge but with accommodation for those who object to
such a recitation. Five (5) other states encourage its recitation. However, two states— Colorado and
Pennsylvania—recently attempted to enact legidationthat would have mandated itsrecitation. Colorado’s
law was enjoined by the federd digtrict court for Colorado, while Pennsylvanid s new law was tested in
court.

In The Circle School et al. v. Phillips et al., 270 F.Supp.2d 616 (E.D. Penn. 2003), the Plaintiffs—a
combination of private, non-religious schools, parents of students attending such schools, and a public
school student—asserted the amended Pennsylvania Public School Code, which mandated adisplay of the
flag and daily recitation of the Pledge of Allegiance or the Nationa Anthem, violated the First and
Fourteenth Amendments. The Defendants argued the Code represented a proper exercise of police
powers. Both parties moved for summary judgment.®

The student argued that because the Codeincludesan “opt out” provison only for the Pledge and saluting
theflag,®® studentsmay not “opt out” of reciting the Anthem. Barnette?® established that First Amendment
rights are violated when the state compel s students to recite the Pledge, salute the flag, or in some other
way declare abelief. The Defendants contended, and the court agreed, that snging the Anthemisaform

22See “The Pledge of Allegiance in Public Schools,” Quarterly Report July-September: 2001
(Dana L. Long, Lega Counsd) for the history of the Pledge pre-Newdow.

ZThe writ of certiorari is limited to the following questions: (1) Whether Newdow has standing to
challenge as uncongtitutional a public school district’s policy that requires teachers to lead willing students
in reciting the Pledge; and (2) whether such a policy violates the Establishment Clause of the First
Amendment.

24The amended law did permit religious schools to “opt out” of these provisionsif compliance
would violate the school’ s religious convictions. If a student “opts out” for religious or personal reasons,
the parents of such a student are to be notified in writing of the student’s refusal. 270 F.Supp.2d at 619.

%5The Pennsylvania Public School Code Section 7-771 (c)(1) states that “ students may decline to
recite the Pledge of Allegiance and may refrain from saluting the flag on the basis of religious
conviction or persona belief.”

2\West Virginia State Board of Education v. Barnette, 319 U.S. 624, 631, 642, 87 L. Ed. 1628, 63
S. Ct. 1178 (1943).
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of flag salutation because it is a way “to honor [the flag] formally and ceremonioudly.”?” In short, the
amended law, dthough it didn’t specificaly include recitation or snging of the Nationd Anthem in the list
of “opt out” provisions, intended to do so. The court held the Code, in thisrespect, did not violateBarnette,
as students could “opt out” of singing or reciting the Anthem. 270 F.Supp.2d at 622.

The Student Plaintiff also dleged that the phrase “ persond belief” used in the “opt out” provison, supra,
is uncondtitutionaly vague because it is not defined and could result in unfettered discretion to loca school
offidds to determine what personal beliefs are acceptable and which are not. The Defendants argued the
phrase consists of words that have commonly accepted and readily ascertainable meaning. The court
agreed the phrase “persond belief” hasacommonly accepted and readily ascertainablemeaning. 1d. The
court further explained there is no requirement for the belief to be rationd or reasonable. A student only
needs to dtae he has a persond beief that militates againg the recitation of the Pledge or Anthem.
Therefore, the phrase “persond bdlief” is not uncongtitutiondly vague. 1d. at 623.

Ladly, the Student Plaintiff argued that the Code' s requirement that written notification be given to the
parents of students who refuse to recite the Pledge or Anthem compels or coerces students to participate.
This Code provisonwill only survive dtrict scrutiny if it is necessary to serve acompelling dateinterest and
is narrowly tailored to achieve that end.?®

Evidenceindicated the draftersintended for the parental notification provision to chill speech by providing
adigncentive to opting out of the Code. The sponsor of the Act did so after speaking with veterans, who
complained that many schools no longer routingly recite the Pledge®® |d. at 624. Thisis insufficient to
withstand gtrict scrutiny. “[E]fficient notification of the adminigtration of the Act isnot so compelling of an
interest to alow the provision to chill students' speech. There can be no doubt that the parentd natification
provison [of the Act] would chill the gpeech of certain sudents who would involuntarily recite the Pledge
or Anthem rather than have a notice sent to their parents.” 1d.  Also, the individudized natification is not
necessary to promote the stated interest. A generalized noticeto al parents would suffice to advance the
State's interest. It is not necessary to inform parents about the Act only after their child has refused
recitation. Moreover, under Tinker, “regulation of sudent speech is generdly permissible only when the

2'Defendants Motion for Summary Judgment, p. 18, n. 3 (citing the definition of salute found in
Webster's New Riverside University Dictionary at p. 1034).

29mon & Schuster, Inc. v. Members of the New Y ork State Crime Victims Bd., 502 U.S. 105,
118, 116 L. Ed. 2d 476, 112 S. Ct. 501 (1991).

2During the debate on the Act in the Pennsylvania House of Representatives, a sponsor of the
Act was asked “What would be the sanctions for noncompliance .. .?" The sponsor replied, “It would be
whatever sanctions the school does for other disciplinary things....” Further statements indicated that
athough the Act did not specifically address punishment, the sponsor viewed “refusal to recite the Pledge
or Anthem as something negative for which disciplinary sanctions would be warranted.” 270 F.Supp.2d
at 624.
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speechwould substantialy disrupt or interfere with thework of the school or therights of other students.”*°
The Defendants did not arguethat refusing to recite the Pledge or Anthem would be subgtantidly disruptive
to the schools. Consequently, the Act cannot withstand strict scrutiny. 1d. at 624-25.

The Parent Plaintiffs represented they have enrolled their children in specific private schools to receive
exposureto certain vauesand philosophies, including thefostering of individudity, self-discovery, and sdif-
learning. The Plaintiffs believe the Code undermines certain educationa messages that they want their
children to receive and fear an adverse effect on the ability of the schoolsto fulfill the schools missonsto
the students.

Because afundamenta right-theright of parentsto direct the upbringing and education of their children®’-is
at issue, strict scrutiny wasgpplied. 1d. at 626. The Defendants argued the State hasacompel ling interest
inproviding afull educationd experiencefor children, including the teaching of patriotism and civics, which
are important for the development of the children. The court agreed that mandating recitetion is* not the
least redtrictive means of promoting the teaching of civics” nor is the Code narrowly talored to the
intended interest. A classthat teachesthe importance of civics and the Sudents’ rolesascitizensisamore
narrowly tailored way to further the State’s proffered interest. Because the Code is neither narrowly
tailored nor least redtrictive, it doesnot survivethe strict scrutiny analysisand isunconditutiond. 1d. at 627.

The Private School Plaintiffs argued the Code infringed on their freedoms of association and expression
by mandating that private schools begin each school day by reciting the Pledge or Anthem. The Plaintiffs
argued that the First Amendment prohibits government from burdening a private organization' sexpressve
activity by imposing regulaions that “impair the ability of the group to expressthose views, and only those
views that it intends to express.”®? |d. The Plaintiffs further argued that because the Code forces private
schools to express certain views by requiring the recitation, which are contrary to the School Plaintiffs

educationd philosophies, the Code redtricts their right to engage only in expressve activity in which they
desire.

saxe v. State Coll. Area Sch. Dist., 240 F. 3d 200, 211 (3d Cir. 2001) (citing Tinker v. Des
Moines Independent Community School Digtrict, 393 U.S. 503, 21 L. Ed. 2d 731, 89 S. Ct. 733 (1969)).

31Troxd v. Granville, 530 U.S. 57, 65, 147 L.Ed. 2d 49, 120 S. Ct. 2054 (2000) (dteting that, “the
liberty interest at issue in this case-the interest of parents in the care, custody, and control of their
children—s perhaps the oldest of the fundamentd liberty interests recognized by this Court”) (citing Meyer
v. Nebraska, 262 U.S. 390, 399, 401, 67 L. Ed. 1042, 43 S. Ct. 625 (1923) and Pierce v. Society of
Sigters, 268 U.S. 510. 534-535, 69 L. Ed. 1070, 45 S. Ct. 571 (1925)).

$2Boy Scouts of Americav. Dale, 530 U.S. 640, 648, 120 S, Ct. 2446 (2000).
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The Plantiffs rly upon Boy Scouts of Americav. Dde where the Supreme Court struck down a law
requiring theBoy Scoutsof America(BSA) to accept homosexuals®  The Court found that homosexudity
was incongstent with the values the Boy Scouts wished to ingtill, and that the State of New Jersey could
not force the BSA to accept homosexuads® The State would then be compelling the Boy Scouts to
express the view that homosexuality was acceptable and would violate the Boy Scouts freedom of
expressive associaion.® “But thefreedom of expressive association, like many freedoms, isnot absolute.
[The Supreme Court has] held that the freedom could be overridden by regulations adopted to serve
compeling state interests, unrelated to the suppression of ideas, that cannot be achieved through means
sgnificantly less restrictive of associationa freedoms”®®  Asaresult, strict scrutiny applies to this First
Amendment right. 1d. at 628.

The Plaintiffs dso asserted the Code impaired their ability to express certain values and philosophiesthey
wishto express. The Plaintiffs dleged the Code's requirement forces them to conduct a group recitation
of the Pledge or Anthem and diminates the ability of the sudents to make free choices. The requirement
runs contrary to the Plaintiff Schools stated vaue of dlowing sudentsto makeindividudized choices. 1d.

The Defendants countered by arguing the Codedid not prevent “ private school sfrom disavowing the policy
underlying the Code and from making it clear to their students that they do not share or endorse the
viewpoint of the Commonwedlth.” Id. However, in Dae, the Court did not hold that the Boy Scoutswere
required to accept homosexuds because they could make it clear that they do not endorse New Jersey’s
homosexud-indugve view. Rather, the Court held that New Jersey could not force the Boy Scouts to
accept homosexuas because it would interfere with the BSA's beliefs.®” The judge found that the Code
interfered uncongtitutiondly with the School Plaintiffs ability to express their vaues and forced them to
espouse the Commonwedth’ s views on what congtitutes patriotism. 1d. at 629.

Additiondly, the Plaintiffs argued the provision stating the Code does not gpply “to any private or parochia
school for which thedisplay, therecitation, or the sl ute viol atesthe religious conviction on which the school
isbased,” likewiseviolatesthe Establishment Clause becauseit providesabenefit to somereligiousschools,
whose rdigious convictions would be violated by the Act’ s provisions and are excused from compliance,
while the Act remains gpplicable to dl other religious schools and non-rdigious schools. The Plaintiffs

3d. at 656. See dso “Being Prepared: The Boy Scouts and Litigation,” Quarterly Report
October-December: 2001.

*d. at 654-655.

3|, at 653, 656.

d. at 648.

¥Dale 530 U.S. at 654-655.
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argued that the Establishment Clause” prohibits, a thevery least, legidation that condtitutes an endorsement
of one or another set of religious beliefs or of rdigion generally.”® 1d. The Plantiffs maintained the
Commonwedth has not pursued a course of neutraity toward religion. 1d. at 630.

The Supreme Court in Kiryas® gated, “ [T]here is ample room under the Establishment Clause for
benevolent neutrdity which will permit religious exercise to exist without sponsorship and without
interference, government may (and sometimes must) accommodate religious practices and may do so
without violating the Establishment Clause” Intheingtant case, the Code provision Ssmply accommodates
the needs of certain religious sects by aleviating a specid burden. The Code, in this regard, shows a
“benevolent neutraity” that permits religious exercise to exist without state sponsorship.  The cases cited
by Plaintiffswere each distinguishablefrom the present one because, indl three casescited, the government
gave a benefit to certain religious groups, which resulted in a physica loss of money, power, or control.
Inthe present matter, the provison’ s accommodation offered to some religious schools did not take away
anything from the Plaintiffs. Whether certain religious schools are exempt doesnot affect the Plaintiffs. The
State hasacompelling interest in accommodating religious practi ce so thet the State€' sactionsdo not violate
the Free Exercise Clause. Theprovisonisnarrowly tailored to meet thisgovernmenta interest. Therefore,
the provisonisalegitimate accommodation and does not viol ate the Establishment Clause. 1d. at 630-31.

In summary, the student “opt out” provison did not compe students to sng the Anthem in violation of
Barnette.  The phrase “persona belief” has a common and readily ascertainable meaning, gives no
unfettered discretion to school officids, and is not unconditutionally vague. The parentd notification
provisionisaviewpoint-based restriction on speech that chills student expression and cannot survive drict
scrutiny. The Code dso violated the Parent Plaintiffs' Fourteenth Amendment fundamenta liberty interest
in directing the method of their child's education and could not withstand gtrict scrutiny. The Code also
violated the School Plaintiffs fundamentd right to freedom of expressive association under the First
Amendment becauseit unreasonably interfered with the val ues and philosophiesthe private school swished
toindill intheir sudents. However, the accommodation languagefor certain rdigiousschoolsisalegitimate
accommodation and does not violate the Establishment Clause.

The court permanently enjoined the State from enforcing the Code.

%Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 8-9, 103 L. Ed. 2d 1, 109 S. Ct. 890 (1989).

%9Bd. of Educ. Of Kiryas Jod Vill. Sch. Digt. V. Grumet, 512 U.S. 687, 705-06, 129 L. Ed. 2d
546, 114 S. Ct. 2481 (1994).
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Boy Scouts®

The Boy Scouts of America(BSA) and their local councils have been involved in anumber of high-profile
casesin recent years, with little evidence this trend will abate anytime soon.** Even Congress has become
involved, passing the“Boy Scouts of AmericaEqual AccessAct” aspart of the No Child Left Behind Act
of 2001, an act designed to protect equa accessrightsto facilitiesfor the Boy Scouts. See20 U.S.C. 8
7905.

The latest dispute involved the BSA and some of its councils in Connecticut, where the BSA, because of
its purported discrimination against homaosexuds, wasremoved asan digible entity for receipt of charitable
funds from a state employee campaign. Boy Scouts of Americaet al. v. Wymenet al., 335 F.3d 80 (2™
Cir. 2003).

An annua workplace charitable campaign (“Campaign’) was established to “raise funds from state
employees for charitable and public hedth, welfare, environmental, conservation and service purposes.”
State employees make voluntary contributions to charities sdlected by them from alist of participating
organizations. A State Employee Campaign Committee (* Committeg’) governsthe Campaign. The State
does not contribute to the Committee’ s budget or fund the Campaign. Operating costs are furnished by
the participating charities.

An organization seeking to become digible to recelve such contributions must complete an gpplication
process. The agpplication requires, inter alia:

adocument signed by an officer or the executive director of afederation certifying... that
the federation maintains on file the following documents for itself and for each member
agency....(vii) awritten policy of non-discrimination.

335 F.3d a 83. The Committee will remove an organization if it fails to adhere to the digibility
requirements or the policies and procedures of the Campaign. If the Committee withdraws a member
organization's digibility, funds raised in the Campaign cannot be digtributed to that organization.

The Connecticut Commission on Human Rightsand Opportunities (CHRO) isan independent State agency
“charged with the primary responsibility of determining whether discriminatory practiceshave occurred and
what the appropriate remedy for such discrimination must be” 1d. at 85.

“OThis article was written by Adriana E. Salcedo, a third-year law student at the Indiana
University School of Law—ndianapolis, who recently completed an internship with the Indiana
Department of Education through the Law School’ s Program on Law and State Government.

“1See “Being Prepared: The Boy Scouts and Litigation,” Quarterly Report October-December:
2001.
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The Connecticut Rivers Council, Boy Scouts of America (collectively referred to asthe“BSA™) had been
an digible entity. In its application, the BSA affirmatively answered that it had a written policy of
nondiscrimination.

InOctober of 1999, the CHRO Executive Director indicated a concern to the Committee that by allowing
the BSA to participate in the Campaign and to benefit from afundraiser that used state resources, the sate
may potentidly be a party to discrimination in violation of the Connecticut' s Gay RightsLaw.*? |d. The
Committee sought clarification fromthe BSA. The Boy Scout representative sent a letter expressing the
BSA’s nationd position on homosexudity “[if] an individud does indicate that they [dc] are homosexud
[,] we cannot register them.” The actud text of the BSA’s nationa policy is asfollows:

Intheexerciseof itscongtitutiona rights, Boy Scouts[of America] doesnot employ known
or avowed homosexuals as commissioned professional Scouters or in other capacitiesin
which such employment would interfere with Scouting's mission of transmitting vauesto
youth.  However, other jobs within Scouting are open to known or avowed
homosexuals.... In the exercise of its congtitutiond rights, Boy Scouts [of America] does
not register known or avowed homosexuals as adult volunteer leaders or youth members.

Id. Because of the gpparent discrepancy between the BSA’s statement in its application that it had a
nondiscrimination policy and the letter explaining the BSA’s nationa podtion on homosexuality, the
Committee petitioned the CHRO for adeclaratory ruling on two questions. (1) Doesthe BSA’spolicy on
sexud orientation violate any state anti-discrimination law over which CHRO has jurisdiction?, and (2)
Would the incdlusion of BSA-member agencies in the Campaign violate any ate lawv? 1d. at 86.

The CHRO issued adeclaratory ruling that answered the second question, concluding that if the Committee
were to retain the BSA in the Campaign, the statewould bein violation of Connecticut’s Gay Rights Law.
Id. However, the CHRO did not answer the first question. Notwithstanding, BSA was notified that it
would not be able to participate in the upcoming Campaign. Subsequently, the BSA filed acomplaint in
the federd didrict court, charging violations principdly of its Firda Amendment right to expressve
association as well as certain Sate laws.

A few weeks after the action wasfiled, the U.S. Supreme Court decided Boy Scoutsof Americav. Dde,
530 U.S. 640, 120 S. Ct. 2446 (2000), finding that New Jersey’ s application of itsanti-discrimination law
to compd the Boy Scouts to accept a homosexua gay activist as an assstant scoutmaster violated the
BSA’s right to expressive association. The Committee sought clarification from the CHRO as to what
effect the Dde decision would have on the CHRO' s previous declaration. 335 F.3d &t 86.

In November of 2000, the CHRO issued a declaratory ruling answering the first question previoudy |eft
unanswvered. The ruling stated: (1) the BSA’s policy of excluding gay employees was covered by

42Conn. Gen. Stat. § 46a-81a-46a-81r.
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Connecticut’ s anti-discrimination statutes, but that violations would have to be determined on a case-by-
case basisinlight of whether the employment position wasaleadership one; (2) under the Supreme Court’s
decisonin Dde, Connecticut could not prevent the BSA from excluding openly gay men or avowed
homaosexuds as adult leaders; and (3) the CHRO was not prepared to rule on the legdlity of the BSA’s
excluson of gay youths from its membership. 1d. at 86-87.

InFebruary of 2001 the CHRO findly addressed the Committee srequest for clarification, concluding that
Dde did not subgtantively impact the CHRO's declaratory ruling. On July 22, 2002, the digtrict court
granted summary judgment in favor of the defendants on al of the BSA’sclaims*® The gppeal followed.

On appedl, the BSA argued that by conditioning its participation in the Campaign on a change in its
membership policies, the defendants violated their expressive association rights. To prevall on this dam
of condtitutiona deprivation, the BSA would first have to show that it was excluded from the Campaign
because of acts protected by the Firs Amendment. Second, assuming the remova was a consequence
of the BSA’s exercise of its right to expressive association, the BSA would have to establish that the
remova violated the Condtitution. The BSA must demonstrate the Committee’ sdecision to excludeit from
the Campaign was either unreasonable or viewpoint discriminatory. 1d. at 88.

Scope of BSA’s Right to Expressive Association

The partiesdiffered on how Dae should be read much less gpplied. The defendants argued that Dae only
applies to openly or avowed gays who seek leadership postions in the BSA. The CHRO, which
intervened in the matter, asserted that Dde requires some deference be due to an organization’ sassertions,
fird, asto what message it intends to express and, second, with respect to whether alowing amember of
a given group to occupy a specified pogtion in the organization would impair that message. Id. at 89.
Regarding the effect of acertain individua occupying agiven position within the organization, Dde cautions
that this “is not to say that an expressive association can erect a shield againgt anti-discrimination laws
amply by asserting that mere acceptance of amember from a particular group would impair its message.”
Id., quoting Dde, 530 U.S. a 653. The CHRO maintained Dae requires the court to engage in an
independent evauation of whether the indusion of a given individud in a spedific position will infringe on
an organization’ s right to expressve association.

The CHRO urged that the excluson of the BSA from the Campaign raised no condtitutiond issues at al.
The Committee' s decison to remove the BSA was based not on the BSA’s exercise of a condtitutionaly
protected right—the right to exclude gay activists from leadership positions—-ut on the BSA’ s stated policy
of excluding al known or avowed homosexua sfrom non-leadership positions. 335 F.3d at 90. According
to the CHRO, the BSA’ s participation in the Campaign was not conditioned on its relinquishing its First
Amendment rights and, therefore, is not cause for congtitutiona concern. The CHRO' s approach cannot
support summary judgment for the defendants, the court observed. 1d. The CHRO' sinterpretationwould

“3Boy Scouts of Am. v. Wyman, 213 F. Supp. 2d 159 (D. Conn. 2002).
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only justify summary judgment if the court determined the BSA' s exclusion from the Campaign wasin no
way associated with the BSA’ sexclusion of gay activistisfrom leadership positions, which the record does
not clearly demonstrate. The BSA’s exclusion practice under Dde is conditutiondly protected. The
question, the court added, is whether the remova of the BSA in these circumstances violated the
Condtitution. 1d.

The Congtitutionality Test

The effect of the removal of the BSA from the Campaign was neither direct nor immediate, Since its
conditioned excluson did not riseto thelevel of compulson. Consequently, Dde by itsdf did not mandate
aresult in the current case. Rather, the dispute is governed by casdlaw addressing nonpublic forums. 1d.
at 91. Additiondly, the court would haveto view another line of cases dedling with the so-called “ doctrine
of uncondtitutiona conditions,” where government attempts to condition receipt of government benefits
upon arecipient’s relinquishment of some Condtitutiond right. 1d. Whether viewed as denid of access
to anonpublic forum or asthe denid of agovernment benefit, the BSA’ s exclusion would be condtitutiona
if the excluson was (1) viewpoint neutra and (2) reasonable. 1d. at 92.

1. Viewpoint Neutrality

The initid—and fundamental—inquiry was whether the remova of the BSA from the campaign was
discrimination based on the BSA’s viewpoint and whether Connecticut’'s Gay Rights Law is viewpoint
discriminatory onitsface. The court believed the law is, on its face, viewpoint neutral, but the court did
agree that Connecticut’s Gay Rights Law does have a “differentid adverse impact on attempts to voice
anti-homosexud viewpoints through the medium of expressve association,” and that such “a differentia
adverse impact upon a given viewpoint may suffice to trigger conditutiond scrutiny.”  1d. a 93. In this
case, the purpose of the law wasto protect persons from the economic and socia harms concomitant with
discrimination and not “to impose a price on the expresson of [g] point of view.” |d. a 94. The purpose
of thelaw “isto discourage harmful conduct and not to suppress expressive association. Wethereforehold
that the law as enacted is viewpoint neutra.” 1d. at 95.

While the purpose of alaw may be viewpoint neutral, the gpplication of it may not be. The BSA asserted
the defendants gpplied the Gay Rights Law in a viewpoint- discriminatory manner by using irregular
procedures to excludeit from the Campaign that singled out the BSA for disfavored treetment. The BSA
aso argued that other organizations that served people of a particular sex, age, ethnicity, race and even
sexud orientation were nether investigated nor excluded from the Campaign. The BSA’s clams of a
purported biased procedure were purely speculative, the court noted. Id. at 96.

The BSA’s second argument raised a more serious question.  Evidence that the defendants, without
legitimatereason, * discriminated between discriminators’ might be sufficient to preclude summary judgment
for the defendants. The BSA, however, presented no evidence to support its claim that the law was
sectivdy enforced againgt them. There is araiond digtinction between those who discriminate with
regard to employment and membership policies as opposed to those who discriminate based on the
provison of services (e.g., an organization established solely to provide services to a distinct group).
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Connecticut has determined that those who discriminate in employment and membership violate its equd
protectionlaws; thosewho do soin the provision of servicesdo not. “ Such adigtinctionisboth reasonable
and viewpoint neutrd.” Id. at 97.

2. Reasonableness

The remaining condtitutional question is whether the removal of the BSA from the Campaign was
reasonable. The Supreme Court has held that so long asit isviewpoint neutrd, aredriction in anonpublic
forum “need only be reasonable; it need not be the most reasonable or the only reasonable limitation.”
Corndius v. NAACP Lega Defense & Educationa Fund, Inc., 473 U.S. 788, 808, 105 S. Ct. 3439
(1985).4

The CHRO'sMay of 2000 ruling concluded the state was sufficiently involved in the Campaign to trigger
the provisons of Connecticut law that prohibited state agencies from supporting organizations that
discriminated on the basis of sexud orientation. Given the level of participation of state agencies in the
Campaign, the 2" Circuit could not say the CHRO' s interpretation was unreasonable. 335 F.3d at 97.
Because the CHRO reasonably concluded the Gay Rights Law required the BSA to be excluded from the
campaign because of possiblelegd implicationsfor the saeitsdf, and given the conclusion that neither that
law nor the defendants reliance on it was a fagade for impermissible viewpoint discrimination, the
Committee s actions were a reasonable means of furthering Connecticut’ s legitimate interest in preventing
conduct that discriminates on the basis of sexud orientation. Id. at 98. The didtrict court’s granting of
summary judgment to the defendants on the First Amendment claimsin this matter was affirmed. The 2™
Circuit aso affirmed the didrict court’s summary judgment in favor of the defendants on the State law
dams

Educational Malpractice®™

Quarterly Report April-dune: 2001 addressed the issue of educational mapractice by presenting a
historica overview as wdl as a discussion of emerging liability theories. The report defined educationa
malprectice generaly as a variation of the negligence theories used in support of medica and lega
mapractice clams. Thereport further chronicled aternative theories, dbet variations on the same theme,
aong with gpplicable case law including: negligent misrepresentation, Sain v. Cedar Rapids Community
Schoal Didlrict, 626 N.W.2d 115 (lowa 2001); state constitutional challenges, Donchue v. Copiague

“ACorndlius is particularly applicable. The Supreme Court upheld alaw that excluded legal
defense and advocacy organizations from a similar charitable campaign, this time involving federa
employees, because the exclusion was both viewpoint neutral and reasonable.

“>This article was written by James D. Boyer, a second-year law student at the Indiana
University School of Law-Indianapolis, who is serving as an intern with the Indiana Department of
Education through the Law School’ s Program on Law and State Government.
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Union Free Sch. Digt., 391 N.E.2d 1352 (N.Y. 1979); breach of contract, Whaynev. U.S. Department
of Education, 915 F.Supp. 1143 (D. Kan. 1996); school accountability, Hebigv. City of New Y ork, 622
N.Y.S.2d 316 (N.Y. 1995) (assessment); and, Ambrosev. New England Assoc. of Schoolsand Colleges,
252 F.3d 488 (1« Cir. 2001) (accreditation). Courts generally have been reluctant to recognize
educationd mapractice as atort Smply because of the difficulty in demongtrating proximate cause and for
ample policy reasons.®®  Moreover, claims based upon breach of contract generdly have failed dueto a
lack of acontractua relationship between the teacher/educationd entity and the Sudent/parent. Recent
cases demondratethat courtsare continuing to hold thelinein refusing to recognize educational mal practice
clams or assume their viability in tort actions againgt public schools and their employees.

Two recent decisions further address the issue of negligent misrepresentation discussed previoudy in Sain
where the lowa Supreme Court, contrary to legal trend, held that a high school guidance counsdor was
lidble for giving incorrect advice to a sudent regarding NCAA academic digibility requirements, which
resulted in the loss of the student’ s athletic scholarship. 626 N.W.2d at 129.

1. Fird, in afactudly smilar case to Sain, the Wisconsin Supreme Court held that a school didtrict
was not liable when aguidance counsdor provided inaccurate information to ahigh school student
about NCAA academic digibility requirements despite the presence of acounsding form available
to school counsdors that clearly delineated approved courses. Scott v. Savers Property and
Casualty InsuranceCompany, 663 N.W.2d 715 (Wis. 2003). Theinaccurateinformation cost the
student his scholarship to play hockey a a Divison | universty. The court reasoned that the
counselor’s actions were discretionary and, therefore, the school didtrict was entitled to immunity
fromliability under Wisconan'stort damsact. The Wisconsn Supreme Court distinguished Sain
from Scott based on Wisconsin law. The court acknowledged “the factsin Sain are remarkably
amilar to those in the present case,” but even the Sain court recognized that “some states have
enacted satutes giving schoolsand teachersimmunity from any liability.” Wisconsnisoneof those
states*’ |d. at 728, n. 33, citing Sain, 626 N.W.2d at 127.

Regarding the sudent’ sother claimsof breach of contract and promissory estoppel, the Wisconsin
Supreme Court in Scott concluded that both of these clamsfailed aswell. The court determined
that abreach of contract did not exist because the counseling services offered to the student by the
school digtrict and the counselor were statutorily mandated, which meant that alega duty existed
that could not turn into a contractud duty merdly through the student’ s request for such services.
Id. at 728. The promissory estoppel claim failed because it was based upon the same alegations
found in the negligence dlam and, as a consequence, also came under the court’s gpplication of

“8I ndiana does not recognize the tort of educational malpractice. See Timms v. MSD of Wabash
Co., EHLR 554:361 (S.D. Ind. 1982).

“'Indianalaw grants immunity to public school teachers and counselors. See IC 34-13-3 et seq.
Also see |.C. 20-6.1-6-15, providing immunity to school counselors from disclosing privileged or
confidential information provided by a student, except where there is suspected child abuse.
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government immunity under the Wisconsin statute. |d. at 730. The court noted, “[p]ermitting the
plaintiffs to obtain damages from an immune public officid through the back door opened by a
clam of promissory estoppel contravenes the government immunity policy of thisState. . ..” 1d.

2. Second, in Hendricks v. Clemson University, 578 S.E.2d 711 (S.C. 2003), an athletic academic
advisor erred in calculaing the number of credits a Divison |l transfer student had acquired in
order to be digible to play bassbdl during his fourth year at the Divison | school. The Clemson
basebd| coach informed the student during the fal that, if digible, he would be third in line for the
positions he played. Dueto the advisor’ s error, the student was ingligible to play for theteam. In
the soring of that year, the univeraty won the NCAA regiona title and advanced to the College
World Series. The student sued, asserting claims for negligence, breach of contract, and breach
of fiduciary duty. The South Carolina Supreme Court, which reversed the appellate court, held
that Clemson did not owe the student a duty because the claim of negligence amounted to an
dlegation of educationd mapractice, which is not actionable in South Carolina. 1d. a 714. The
court cited toPeter W. v. San Francisco Unified Sch. Digt., 131 Cal. Rptr. 854 (Cal. App. 1976)
and Ross v. Creighton Univ., 957 F.2d 410 (7th Cir. 1992) as representative that most states
decline to recognize educationa mapractice clams. 1d. at 715.

Asto the claim of breach of fiduciary duty, the court concluded that afiduciary relationship did not
exist between an advisor and a student for the reason that, traditiondly, such aduty isreserved to
legal or business settings where one entrusts money to another. 1d. a 716. Also, the court held
that a breach of contract clam failed because the student was unable to identify any explicit or
implied promise by the university in its advising capacity that would ensure academic digibility to
participate in ahletics a the schoal. 1d. at 717.

Decalogue: Epilogue (A literary moment)

Withinthelast few years, there hasbeen avirtud explosion of litigation over displaysof the Decaogue, with
or without the actua text (and even thetext chosen can bedivisive, asnotedsupra). Thereisno suggestion
herethat the secular vers onsbe ow would not likewise draw litigation, only that thelawsuitswould bemore
entertaining. Disputes and ironic observations over or about the Ten Commandments are not recent or
even novel. Ambrose Bierce (1842-19147), American short-story writer and journdist, especidly
regarding the Civil War, was born in Ohio and raised in Indiana (near Warsaw in Kosciusko County),
athough heis later associated with Cdifornia. Caugtic and cynical, one of his better known worksis The
Devil’sDictionary (1911), which contains 999 definitions collected from his newspaper columns. It was
origindly published as The Cynic’s Word Book. The following “definition” appears in his lexicon of
cynicsm.
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DECALOGUE, n. A seriesof commandments, tenin number—ust enoughto permit anintelligent selection
for observance, but not enough to embarrass the choice. Following isthe revised edition of the Decalogue,
caculated for this meridian.

Thou shat no God but me adore:
T’ were too expensive to have more.

No images nor idols make
For Robert Ingersoll*® to break.

Take not God's namein vain; salect
A timewhen it will have effect.

Work not on Sabbath days at al,
But go to see the teams play ball.

Honor thy parents. That creates
For life insurance lower rates.

Kill not, abet not those who kill;
Thou shdt not pay thy butcher's bill.

Kiss not thy neighbor's wife, unless
Thine own thy neighbor doth caress

Don't ged; thou''It never thus compete
Successfully in busness. Chest.

Bear not fdse witness—that islow—
But “hear ‘tis rumored so and s0.”

Covet thou naught that thou hast not
By hook or crook, or somehow, got.*

“8Robert Ingersoll, the first Attorney General of Illinois, was one of the more eloquent orators of
the latter part of the 19" Century. He was a “freethinker” and an agnostic, which earned him many
detractors.

“SFrom The Devil’ s Dictionary by Ambrose Bierce (1842-1914?), American short-story writer,
journdigt, and social satirist. Bierce disappeared after leaving Californiafor Mexico, ostensibly to join
Pancho Villa, the Mexican revolutionary |eader.
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Biercewas caustic-but hewasn't origina. The English poet Arthur Hugh Clough (1819-1861) struck first
in his poem, “The Latest Decdogue.”

Thou shat have one God only; who
Would be at the expense of two?

No graven images may be
Worshipped, except the currency:
Swear not a dl; for for thy curse
Thine enemy is none the worse:

At church on Sunday to attend

Will serve to keep the world thy friend:
Honour thy parents; thet is, al

From whom advancement may befdl:
Thou shdt not kill; but needst not dtrive
Officioudy to keep dive:

Do no adultery commit;

Advantage rarely comes of it:

Thou shdt not stedl; an empty fedt,
When it's so lucrative to chest:

Bear not fse witness: let thelie

Have time on its own wingsto fly:
Thou shat not covet; but tradition
Approves dl forms of competition.

Thesum of dl is, thou shdt love,

If any body, God above:

At any rate shal never labour

More than thysdf to love thy neighbour.>

Date _November 6, 2003 [9Kevin C. McDowdl|
Kevin C. McDowell, Generd Counsdl
Indiana Department of Education

The Quarterly Report and other publicationsof theLegal Section of the Indiana Department of Education
can be found on-line at <www.doe.gate.in.us/legal/>.

%From The Poems of Arthur Hugh Clough, A.L.P. Norrington, ed., pp. 60-61 (1968).

-37-



Index for Quarterly Report
Through April —June 2003

Legend

JM (January-March) J-S (July-September)

A-J (April-dune) O-D (October-December)
Access to Public Records and Statewide Assessment .. ... (A-J 98, JS. 98)
Administrative Procedures: Extensionsof Time . . ... . i (JS: 96)
Age Discrimination, SChool BUSDIVEIS . . . .. ..o e (O-D: 98)
Athletic Conferences, Congtitutiond Rights, and Undue Influence . .............. (A-J 01, O-D: 01)
Athletics NoPagan, NO Gain .. ...t e (A-2 97,3S.97)
Attorney Fees: Athletics . ... .. (A-J 01)
Attorney Fees: Special Education ... .......... ... .. ... (FM: 95, FS: 95, O-D: 95, FM: 96)
Attorney Fees: Parent-AtlOrNeYsS . .. . ... oo e (A-J 96, JS: 96)
Basketball in Indiana Savin' the Republic and Slam Dunkin’ the Opposition .. ............. (FM: 97)
Being Prepared: the Boy Scouts and Litigation . ............. .. ... . ... (O-D: 02)
Bibles, Digribution .. ...... ... ... . (FM: 95, JS: 95, A-J 98, O-D: 98)
Board of Special Education AppealS . . . . . ..o (FS 95)
Boy Scoutsand Litigation ... ........... (O-D: 02, FM: 03; A-J 03)
Breach of Contract . . ... ... . . (A-J 01)
BusDriversand Age DIisCrimination . .. ...ttt (O-D: 98)
Bus Drivers and Reasonable AcCOmmOdations . . ... ...ttt (A-J 95)
Bus Drivers, Performance Standards and Measurement for School . .................... (FS, 00)
Causa Reationship/Manifestation Determinations . . . ..., (O-D: 97)
LS 015 0 11 o (O-D: 96)
Charter SChools . ... (O-D: 98, A-J 99, JM: 01, A-J 01)
Chartering a New Course in Indiana: Emergence of Charter Schoolsin Indiana ............ (FM: 01)
Child AbUSE REgISITIES . . ..o e e e e (JS: 96)
Child Abuse: Reporting Requirement .. ... (O-D: 95, JS: 96)
Child Abuse: Repressed Memory . . . .. .ot (FM: 95, A-J. 95)
Chord Muscandthe Establishment Clause . ........... ... ... .. (A-J 96, JM: 98)
ClaSS RaANK . . . o (FM: 96)
Confidentidity of Drug Tet ResUItS . . . . .. ..o e e (A-J 99)
Collective Bargaining . . .. ..o vttt e e e e (O-D:95,3S 97)
Collective Bargaining Agreements and Discrimination . ... ... ... (A-J: 96)
Collective Bargaining: FairShare . . ... (FM: 97, FS: 97, O-D: 99)
Commercial Free Speech, Public Schoolsand Advertisng . ............. ... oL, (O-D: 99)
CoOmMMUNITY SEIVICE . . . ot it e e e e e e e e e e e (O-D: 95, FM: 96, JS: 96)
COMPULEYS . . .ottt e (FM: 96, A-J 96)
Confederate Symbolsand School Policies . . .......... ... ... ... .. ... ... ... (FM: 99, }S: 99
Consensus at Case Conference COmmMItteES . . . .. .o oot vt e e e e (JS: 96)
Contracting for Educational Services . .......... ... ... . . ... (A-J 97, JM: 98, O-D: 98)
Court Jesters:

Bard of Education, The . ........... . e (A- 97)



Brewing ContrOoVErSy . . . ..ottt e (FS 01

Brushwiththe Law, A . ... . e (FS 99
Court Jesters: (Con't.)

BUI-DOZING . . .ot (A-J 99)
BurningtheCandor & BothENnds . ....... ... . (A-J 00)
Butterflies Are Free . . ... (O-D: 02
Caseof theShamRock, The . .. ... (JS 02
CatwiththeChat, The . . .. ... . e (A-J 02)
CalSIC ACTOSHIC . o v ot e et e e e e e e (JS: 96)
Court FOOI: LOdi V. LOdi . . . . oo (A-J: 96)
Education of H?E?R? S?K?0?W?I?T?Z,The ........ ... ... .. (FM: 01)
EndZone Laxey v.La. Bd. of Trustees . . ... (FM: 95)
Gith Mirth (A-J 98)
Grinchand Bear It . ... ... (FS: 00)
Horse Gentd . .. ..o (FM: 03)
Houndand The Furry, The . . .. ... e (O-D: 00)
HUmMb e D . e (O-D: 97)
Incommodious Commode, The . . .. ... .. (FM: 99)
JUNK M e . (A-J 03)
Kent© NOMMEN .. ...ttt e e e e e e (JM: 96)
Little Piggy GOEStO COUM . . . ..o vt e e (O-D: 98)
OMISISJOCIS .« v vttt ettt e e e e e e e e e (O-D: 96)
POEFOIKS . .. (FM: 98)
Pork-Noy'sComplaint . . ...... ... (FM: 02
Psalt N’ PEDDEr . .o (FM: 00)
RE JOYCE . . . (FM: 97)
Satanand his Staff . ... ... (FS 95)
SMOKe aNd Ire . . ..o e (A-J 01)
Spiritof theLaw, The .. ... .. e (FS: 97, O-D: 98)
ThingsThat GOBUMP . . . ..o e (FS: 98)
TrippingtheLight Fandango . . . .. ... ..o (A-J. 95)
WaXing POEtIC . ... ..o e (O-D: 95)
Wel VersedintheLaw . ... ..o e e e (O-D: 99)
What A CroC! . . .o (O-D: 01

“Cregtionism,” EVOIULION VS, . .. ..ot e e (O-D: 96, O-D: 97, O-D: 99)
Crisis Intervention, Emergency Preparedness . ... ... (O-D: 98)
CrigsIntervention Plans, Suicide Threatsand . ... ... i (O-D: 99)
“Current Educational Placement”: the “ Stay Put” Rule and Specia Education . ............ (FS 97)
Curriculum, Challengesto . ... ... .o (FS 96)
Curriculum and RdligiousBdliefs .. ........ ... .. . . . (FM: 96, A-J 98, JS: 98)
Decalogue Epilogue .. ....... .. (O-D: 00, A-J. 01, O-D: 01; A-J 03)
Decaogue: Thou Shdt and Thou Shat Not, The . ... ... ... .. (A-J00)
Decalogue Wars Continue; Holy Moses, Roy’s Rock, and the Frieze: The ................ (A-J 03)
Desegregation and Unitary StatUS . ... ... .ottt (A-J 95)
Digribution of Religious Materiadsin Elementary Schools . ........... ... .. ... . ... ... (FM: 97)
“Do Not Resuscitate” Ordersand PublicSchools .. ......... ... .. i (FS 99
DressCodeS . . . oot (FS: 95, O-D: 95, JS: 96, FM: 99)
DressCodes: Free Speechand Standing . . . . ... . ... e (A-J 02



Dressand Grooming Codesfor TeaChers . . . ... ..ot e e (FM: 99)

Driving Privileges, Drug TEStNG . . . . . o oot (A-J 99
DIUg TESNG . . oottt e e e e e e (FM: 95, A-J. 95)
Drug TestingBeyond Vernonia . . . ... ...ttt e e e (JM: 98)
Drug Testingand School Privileges . ... .. e (A-J 99)
Drug Testing of Students: Judicia Retrenching .. ............ .. .. . .. (A-J 00)
Due Process, ‘Zero Tolerance POlICIES . . .. ..ot e (JS: 00)
Educational Mapractices Emerging Theoriesof Liability . ............................ (A-J 01)
Educationa MalpracticeGenerally . ... (A-J 01; A-J. 03)
Educational MalpracticeInIndiana ......... ... ... .. ... i (A-J 01; A-J 03)
Educational Records. Civil Rights And Privacy Rights . . . ... ... ... it (A-J 02
Educational Recordsand FERPA . . . . ... ... . e (A-J 99)
Emergency Preparedness and CrisisIntervention . ............. i (O-D: 98)
Empirical Dataand Drug TESES . . . ..ottt (A-J 99
Equal Access RdligiousClubs .. ... ... . (FS: 96, A-J 97)
Erthe GobbleUns Il Git YOU . . ... ..o e e e (J-S: 96)
Evacuation ProCcedUres . . .. ... i e (O-D: 98)
Bvolution vs. “Creationiam” . .. ...t (O-D: 96, O-D: 97, O-D: 99)
Evolution of “Theories” The . ... ... e (O-D: 01)
Exit Examinations . ....................... (FM: 96, O-D: 96, JM: 97, A-J. 98, JS: 98, O-D: 98)
EXIENSONS Of TiME . . ..o e e (JS: 96)
Facilitated COmMMUNICELION . . . . . . ..o (O-D: 95)
“Fair Share” and Collective Bargaining Agreements .. ................. (FM: 97, 3S: 97, O-D: 99)
FERPA, Educational RECOrdS . . ... ... i e e e (A-J 99)
First Friday: Public Accommodation of ReligiousObservances. .. ............... (JS: 98, O-D: 99)
Free Speech, Grades . . . . ... oo (JM: 96)
Free Speech, Teachers .. ... ... (FM: 97, A-J 97)
Gangsand Gang-Related Activities . ........... .. . (A-J 99, JS: 99)
Gangs: Dress CoUES . . ..t (O-D: 95)
Gender Equity and Athletic Programs . . . . . ... .o (FM: 95)
Golf Wars: Tee Timeat the Supreme Court, The .. ... ... e (O-D: 00)
GraES . ..o (JM: 96)
Graduation Ceremonies, School Prayer . . ........ ... it (A-J 97, 3M:98, O-D: 98)
Grooming Codesfor Teachers, Dressand . ......... ... (FM: 99)
Growing Controversy over the Use of Native American Symbols as Mascots, Logos, and Nicknames, The .. (JM: 01)
Habitual TruanCy . .. ... e (FM: 97)
Halloween ... (JS: 96)
Hardship RUIE . . ..o e e (A-J 01)
Harry Potter inthe PublicSchools ... ... ... (FM: 03)
Health Services and Medical Services: The Supreme Court and GarretF ................ (FM: 99)
High Stakes Assessment, Educational Standards, and Equity . ......................... (A-J 98)
Holy Moses, Roy’s Rock, and the Frieze: The Decalogue Wars Continue . ............... (A-J 03)
IHSAA: ‘Fair Play,” Student Eligibility, and the Case Review Pandl . . ................... (IM: 00)
Indiana Board of Specia Education AppealS . . ... ..o (FS 95)
Interstate Transfers, Legal Settlement . ... ... ... . . (A-J 99)
Juvenile Courts & Public Schools: Reconciling Protective Orders & Expulsion Proceedings . . . . (FM: 98)
Latch-Key Programs . ... ... . (O-D: 95)
Lega Settlement and Interstate Transfers . ... (A-J. 99



Library CensorsiD . ..ttt (O-D: 96)

Limited English Proficiency: Civil RightsImplications ... ......... ... ... ... ... (FS 97)
LOg0S . . o et (FM:01)
Loyalty Oaths . . . . ..o (FM: 96)
MASCOLS . . . ottt e e (FS: 96, FM: 99, JM: 01)
Medica Services, Related Services, and the Role of School Hedlth Services. . . (J3S: 97, O-D: 97, JS: 98)
Meditation/QUIEL TIME . . . . . oot e e (A- 97)
Metal Detectorsand Fourth Amendment . .................... (JS: 96, O-D: 96, FM: 97, JS. 97)
Methodology: School Discretion and Parental Choice .. ... oo (FM: 99)
Moment Of SIHENCE . . ... o (FS 01)
Military Recruitersand Educational Records . . .. ... (FM: 02)
Miranda Warningsand School Security .. .......... ... i . (FS: 99; FM: 02
Nationd Motto, The .. ... e e e (O-D:01; JM: 03)
Native American Symbols . ... ... ... (FM: 01; A-J 02, FM: 03)
Negligent Hinng . . ..o (O-D: 96, FM: 97)
Negligent Misrepresentation . . ... ...ttt e e e (A-J 01)
Opt-Out of Curriculum and ReligiousBdliefs . ........ .. ... . . . .. (JM: 96)
Orders and Public Schools: “Do Not Resustitate” ... ...ttt (IS99
Parent  TraD, The .o (O-D: 01)
Parent Trap: VariationsonaTheme, The . ........ .. ... . i (FS 02
“Parental Hodtility” Under IDEA . . ... . (A-J 98)
Parental Rightsand School Choice . . .. ... .. .. e (A-J: 96)
Parental Choice, Methodology: School Discretion . ... (FM: 99)
Parochia School Students with Disabilities .. ... ... (FS: 95, O-D: 95, FM: 96, A-J 96, A-J. 97, IS 97)
Parochial School Vouchers . ... ... (A-J 98)
Participation Rule: Student-Athletes and Out-of-Season Sports, The . . ................... (FM: 02)
Peer Sexual Harassment . ... ... ..o (O-D: 97)
Peer Sexua Harassment: Kindergarten Students. . . ... ... ... . i (FS 02
Peer Sexual Harassment Revisited . . . ... ..o (JS: 98, A-J 99)
Peer Sexua Orientation Harassment . . .......... .. (FM: 03)
Performance Standards and Measurements for School BusDrivers  .................... (JS: 00)
Pledge of Allegiance, The . .......... .. ... ... ..... (FS: 01; IS 02; O-D: 02, FM: 03; A-J: 03)
Prayer and PublicMeetings . ... .................... (FM: 97, FM: 98, O-D: 98, A-J 99; JS: 02)
Prayer and SChoOIS . . . .. ..o (A-J. 97, O-D: 98)
Prayer, Voluntary STUTeNt . . . ... ..o (A- 97)
Privileged CommUNICAIONS . . . . ...ttt (A- 97)
Prosalytizing by TeaChers . ... ..o e (O-D: 96)
Protection of Pupil RightSACE, The ... ... ... e (O-D: 02
Public ReCOrds, ACCESSTO . . . v oottt e e e e e e e e e e (A-J 98, JS. 98)
“Qudlified Interpreters’ for Students with Hearing Impairments . . ... ................... (JM: 98)
Quiet TIMEMeditation . . . . . ...t (A-Z 97)
Racial Imbalancein Special Programs ... ... ... (FM: 95)
Religion: Digribution of Bibles . ... ... ... . (FM: 95)
RAigiousClubs . . . ... (FS: 96, A-J 97)
Religious Expression by TeachersintheClasssoom . ... ........ .. ... i, (3-S: 00)
Religious Observances, First Friday: Public Accommodations .. ....................... (FS: 98)
Regious Symbolism . . ... (FS: 98)
Repressed Memory, Child Abuse: .. ... (FM: 95, A-J. 95)
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Residential Placement: Judicial AUNOMIYY . . ... .o\ e e oo e (3S: 95)

Redtitution Rule and Student-Athletes, The ... ... .. ... e (A-J 01)
Resuscitate” Orders and Public Schools, “DoNot . .. ........ .. i (FS 99
School Accountability . . ... ... (A-J 01)
School Accountability: “Negligent Accreditation” . ........... ... (A-J 01)
School Accountability: Standardized Assessment . .. ... ... (A-J 01
SChool CONSITUCHION . . .o st e e e e e e e e e e e e (FS 95)
School Discretion and Parental Choice, Methodology: .. .......... ... .. ... (FM: 99)
School Health SErvices . ... oo (FS 97)
School Health Services and Medical Services: The Supreme Court and GarretF. .......... (FM: 99
School Policies, Confederate Symbolsand, . ........... ... . i (FM: 99
SChoOl Prayer . ..o (A-J 97, O-D: 98)
School Privileges, Drug TeStiNG . . . o oo v e e (A-J 99)
Security, Miranda Warningsand School .. ....... ... . .. . (FS 99
SEIVICE DOOS . . . ittt (O-D: 96)
Sexual Orientation, the Equal Access Act, and the Equal ProtectionClause . . ... .. .. (JS: 02, JM: 03)
Standardized A ssessment and the Accountability Movement: The Ethical Dilemmas of Over Reliance . ... ... (s 01)
“State Action,” U.S. SUPreme CoUIt . .. ..ot e e (A-J 01)
Statewide Assessments, PUblic ACCESSTO ... ...ttt (A-J 98, JS. 98)
“Stay Put” and “ Current Educational Placement” .. ....... ... ... . . i (FS 97)
SIP SEArCh (FS: 97, FM: 99
Strip Searches of StUdENtS . . . ... .o (A-J 00)
Student—Athletes & School Transfers: Restitution, Hardship, Contempt of Court,

& Attorney Fees . . .. (A-J 01, FM: 02)
Suicide: School Lidbility . . ... ..o (FS: 96; JS: 02)
Suicide Threatsand CrisisInterventionPlans . ... i (O-D: 99)
Symbolism, REIGIOUS . . . ... (FS: 98)
Symbols and School Policy, Confederate . ........ ... ... ... (FM: 99, S 99)
Symbolsand Native AMENiCanS . . . ... ..ot e e (FM: 01)
Tape Recordings and Wiretapping . . . ..o oot v e (O-D: 02)
Teacher Competency Assessment & Teacher Preparation: Disparity Analyses & Quality Control ......... (FM: 00)
Teacher Free Speech . . ... .o (FM: 97, A-J.97)
Teacher License SUSPENSION/REVOCELION . . . .. oottt e (FS 95)
Ten Commandments (see“Decalogue’) . . ..o oottt (A-J 00, O-D: 00)
TETONSHC THIEALS . . . oot e e e (O-D: 99)
Textbook Fees . ... . (A-J: 96, O-D: 96)
TIMEOUL ROOMS . . .ot e e e e e e (O-D: 96)
Time-Out ROOMS ReVISted . ... ... e e (FS 02
Titlel and Parochial Schools ... ........ ... ... . i i (A-J 95, O-D: 96, A-J 97)
Triennial EVAURLIONS . . . . .. ..o (FS: 96)
Truancy, Habitual . . ... ... (FM: 97)
“UndueInfluence” and the IHSAA . .. .. . e e e (A-J 01)
Uniform Policiesand Condgtitutiona Challenges . . . ... ... ... i (O-D: 00)
ValediCtorian . .. ... (JM: 96)
Video Games, Popular Cultureand School Violence . ............ .. .. (FM: 02)
Video Replay: Popular Cultureand School Violence . ......... ... ... .. ... (A-J 02
Vistor Policiess ACCESSTO SChOOIS . . . . .o oo (3M: 00)
Voluntary SChool Prayer . .. ... (A-J97)



VolunteersInPublicSchools ... ... .. (O-D: 97, JS: 99)

Vouchers and the Establishment Clause: The “Indirect Benefit” Anadysis . ................ (FM: 03)
Vouchersand Parochial SChooIS .. ... ... (A-J. 98)
Wiretapping, Tape Recordings, and Evidentiary Concerns ... ..., (O-D: 02)
‘Zero Tolerance’ Policiesand DUE PIrOCESS ... ..ottt e e (3-S: 00)
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